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Article 101 TFEU

Prohibition of anti-competitive agreements,
decisions, and concerted practices

Article 101(1): prohibits

I
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'All agreements between

undertakings,

decisions by associations
of undertakings and
concerted practice(s)

undertakings: 'legal or
natural persons engaged
in commercial activity'
(Hofner and Elser)

which may affect trade
between Member States:

‘... an influence, direct or
indirect, actual or potential,
on the pattern of trade
between Member States'
(STM)

agreements:

» not only formal binding
contracts but also less
formal agreements or
arrangements, for instance
the so-called 'gentleman's
agreement’

« includes both horizontal
and vertical agreements
(Consten)

decisions by associations of
undertakings include:

» non-binding recommendations
if normally complied with (1A2)

« decisions of professional
associations if expressing the
intention of members to carry
out their economic activity in a
particular way (Wouters)
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concerted practice:

‘a form of co-ordination
between undertakings which,
without having reached the
stage where an agreement
properly so-called has been
concluded, knowingly
substitutes practical
co-operation between

them for the risks of
competition' (Dyestuffs)

but no concerted practice

where:

« No evidence of communication
between the companies
and the behaviour (eg parallel
pricing) is the result of the
normal operation of the
market (eg of an oligopolistic
market) (Woodpulp)
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Article 101 TFEU
Prohibition of anti-competitive agreements,
decisions, and concerted practices
Article 101(2): effects of a breach Article 101(3): exemption

—

and which have
as their object or

restriction or distortion
of competition within

'Any agreements or decisions
prohibited pursuant to this :
effect the prevention, Article shall be automatically void' economic progress and

offending clauses can be severed (STM) | | © allows consumers a fair

« improvements in production,
distribution, technical or

share of the benefit and

the internal market'

e no restrictions which are not
indispensable to these
objectives and

« no elimination of competition

| |

Individual Block exemptions
exemption | |(eg Regulation
330/2010)

de minimis agreements

not prohibited (Notice on
agreements of minor
importance, 2001)

Article 101(1)(a)-(e)
lists examples, eg
price-fixing, fixing

other trading conditions

A rule of reason?

(Pronuptia, Metro,
Métropole)

Chapter 8 EU competition law: Article 101 and 102 TFEU 173





