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Video Supplementary Helen Stalford  

During this short video, we will delve a little deeper into the question of whether a 

children’s rights approach to family law supports or, indeed, undermines adults’ (and 

particularly parents’) authority to determine what is best for their children. It is certainly 

true that one of the key arguments against promoting children’s rights is that it provides 

children who have limited experience and knowledge with a potentially dangerous level of 

control over their own lives; and that, conversely, it’s also argued that it prevents parents 

and others with more experience and wisdom from working for the benefit of their children. 

Some would even argue that promoting children’s rights is antithetical to the privacy and 

harmony of family life.  

I think many of the arguments against recognising that children have rights, and enabling 

them to enforce those rights, particularly in a family law context, stem from a basic 

misunderstanding of the very notion of ‘children’s rights’ and from a failure to really 

critically reflect on whether our long-established notions of parental or adult authority – 

some of which are currently advanced by family law in England and Wales - are actually 

beneficial for children, and whether they are beneficial for their parents and for society 

more generally.   

I want to use this supplementary video to challenge the idea that in enabling children to 

fully exercise their rights, actually undermines their parents’ rights and encourage us, 

instead, to think about children’s rights and parents’ rights in what we call more relational 

terms: as a means of positively complementing each other, drawing on their relationship 

from each other. After all, whether we like it or not, children’s rights are heavily influenced 

by their relationship with their parents. 

What does the UNCRC say about the relationship between children’s rights and parents’ 

rights/authority? 

Let’s start with the same reference point used in the chapter of the book: the UN 

Convention on the Rights of the Child (UNCRC). The UNCRC explicitly recognises the special 

role that parents, and indeed, the family, have in enabling children to enjoy their rights; and 

States have a special responsibility to support parents and families. So, for instance: 

 Article 5 of the UNCRC demands that states protect the rights of parents to provide 

children with direction and guidance in the exercise of a child’s rights 

 Article 7 provides children with a right to know and be cared for by their parents  

 Article 8 UNCRC protects children’s right to preserve his or her family relations 

 Articles 9 and 16 of the UNCRC protect children against unlawful or arbitrary 

interference with their family life, save in the most serious of circumstances where it 

is in the best interests of the child.   

 Articles 18(1) and 27(2) recognise that parents have primary responsibility for the 

care of their children  

So, in the words of the Australian children’s rights scholar, John Tobin, “Far from seeking to 

drive a wedge between children and their parents, the CRC makes it clear that children’s 
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interests are best served when they enjoy a strong and supportive relationship with their 

parents” (p.58) 

Note the very supportive tone of the UNCRC: it is about providing parents with the 

resources they need to enable their children to exercise their own rights to their fullest 

potential.  But of course, this is based on a presumption that parents and, indeed, States, 

understand what it means to enable children to exercise their rights. Essentially, parents 

must ensure that in everything they do, their children’s best interests are at the forefront of 

their actions; they must reflect on whether their actions are actually going to protect their 

children’s interest, or whether they are primarily acting in their own (adult) interests and 

the two aren’t necessarily the same.  They must also reflect on whether their actions in 

relation to their children ( for example  telling them what to wear; when to see their friends; 

when to go to bed) respond to the child’s evolving capacities ( as expressed in Article 5 of 

the UNCRC): This essentially means that as the child matures and as their capacity to make 

their own choices develops over time, their parents’ protective, paternalistic hold over them 

should loosen, ideally to the point that the child is free to make decisions on an equal 

footing with the parents.   

We’ve already seen how the law recognises this in the context of consent to medical 

treatment following the ruling in Gillick, but the law still really struggles to allow children to 

exercise their agency in other areas such as contact with parents following divorce, or 

refusal of what may be life-enhancing medical treatment. 

Putting this into practice: why listening to children is so important 

Finding a comfortable ground, between respecting children’s rights and upholding parental 

authority to act in their children’s best interests, is more tricky when we are not sure what is 

actually in the child’s best interests and where there are real concerns that acting on what 

the child wants may seriously harm them in the short, medium or longer term. Maintaining 

contact with both parents following their separation is one example: if a father has been 

abusive to the mother during their relationship, for instance, there may be strong reasons in 

favour of limiting the child’s contact with him. Is the same to be said of the child’s father 

who has simply fallen out of love with the mother and had an affair with someone else, and 

the child just doesn’t like him very much? All of these questions go to the heart of our 

morals and values as much as to the heart of children’s rights. While our values and 

perspectives may change over time (we may gain a better understanding, for instance, of 

why the father had an affair with another woman when his marriage was loveless and 

unfulfilling and the child may even get a better understanding of that as they get older), our 

understanding of children’s rights principles should remain fairly constant.  

Child psychiatrists have long advised the courts in disputes involving child contact, that even 

in cases of domestic violence, children’s views should be both heard and respected. Sturge 

and Glaser wrote in 2000: 

“It is damaging to a child to feel he or she is forced to do something against his or her will 

and against his or her judgment if the child cannot see the sense of it” 
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Children’s rights advocates have presented the arguments in slightly different terms, 

arguing that the child (rather than adults) are usually best placed to determine what is in his 

or her best interests, and, given the opportunity, they often do so in a way that is deeply 

sensitive to the needs and feelings of both parents. Indeed, there is strong evidence to 

suggest that children will be more rational, more objective and fairer than their parents in 

determining care arrangements, simply because they are not tainted by the same painful 

memories, or feelings of betrayal or revenge. Alternatively, they may have witnessed events 

and felt pain that is simply incomprehensible to their parents. In short, they have a unique 

perspective that cannot be easily supplanted by some adult, proxy decision-maker.  This is 

perhaps easier to accept for children who are deemed sufficiently “mature and competent” 

to understand the implications of their decisions. But even very young children have 

perspectives and experiences worth listening to, if only we could develop our capacities as 

adults to truly listen and take them on board.   

But there is another reason for enabling children not only to express their views about 

family matters, but to act on such views: decisions will simply be more easily enforced. Aoife 

Daly, in her recent book Children, Autonomy and the Courts, points to evidence that 

particularly older children are much more likely to defy decisions that are contrary to their 

expressed wishes (see Re M (Children) [2016] EWCA Civ 1059; and W (A Child) [2016] EWCA 

Civ 105. Research by scholars such as Judy Cashmore tells us that children who are ignored 

when it comes to care and family decisions are more likely to run away. If you think about it 

logically, the courts would never force a parent to see their child against the parent’s 

wishes…and if the parent was forced to see the child under duress, what is the likelihood 

that those contact visits would be life enhancing for the child, or indeed for the parents? 

The best that we can hope for, surely, is that individuals in these disputes will change their 

mind in time, and decide on their own terms to resume contact.    

So, what do we want to take from this in the context of family law? Well, we want to ensure 

that we take our children’s rights obligations seriously, particularly when children’s wishes 

clash with those of their parents.   

These obligations are implicit in the welfare paramouncy test under Article 1(3) of the 

Children Act 1989: it is the welfare of the child, not the welfare of the parent/s that is 

paramount; assessing the child’s wishes and feelings is really central in determining what is 

in the child’s best interests. But we shouldn’t allow notions or our understandings of age 

and capacity to straitjacket us… Establishing children’s capacity to make decisions is a 

responsibility of adults – adults (parents, judges, clinicians) have a legal and moral obligation 

to nurture children’s capacity to understand the implications of their decisions.   
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