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Chapter 3 – Causation  
 
Section 3.2.3.4 
 
 
Causation – euthanasia – break in the chain of causation  
 
R v Wallace [2018] EWCA Crim 690 
 
Summary 
The victim and the defendant had been in a relationship.  There was evidence to suggest that 
the defendant had been violent towards the victim on occasions in the past.  Their 
relationship ended and the victim entered into a relationship with someone else.  On the day 
of the incident, the victim went to the defendant’s flat at her request.  An argument followed 
and the defendant left the flat.  The victim remained at the flat and went to bed.  After the 
victim had fallen asleep, the defendant returned to the flat and poured sulphuric acid into a 
glass.  She woke the victim up and, laughing, said “If I can’t have you, no one else will” 
before throwing the sulphuric acid into his face.  The victim suffered catastrophic injuries.  
He was left severely disfigured, lost the sight in one of his eyes, had to have his leg 
amputated and was left permanently paralysed from the neck down.  The victim was a Dutch 
national and a number of months after the incident travelled to Belgium where he was 
lawfully euthanised in accordance with Belgian law.  The defendant was charged with 
applying a corrosive fluid with intent contrary to section 29 of the Offences Against the 
Person Act 1861.  After the victim’s death, the defendant was also charged with murder.  At 
the close of the prosecution’s case the defence made a submission of no case to answer on the 
count of murder.  The trial judge agreed with this ruling and withdrew the murder charge.  
The prosecution appealed this ruling pursuant to section 58 of the Criminal Justice Act 2003.  
The Court of Appeal, in a judgment delivered by Sharp LJ stated that the issue was whether a 
jury properly directed could find the conduct of D in throwing acid over V to be a legally 
sufficient cause of his death, or whether they would inevitably conclude that D’s act in 
seeking euthanasia combined with the acts of the doctors in complying with his wishes 
constituted a break in the chain of causation.  The court emphasised that there may be 
multiple legally effective causes and that to assess whether the defendant could be a legal 
cause of V’s death, it was necessary to consider the closeness between the relevant events in 
the case.  Her ladyship held that, on the prosecution’s case, it could not sensibly be disputed 
that V’s unbearable and psychological suffering at the time of his death resulted from the 
injuries that were inflicted upon him by the defendant.  Nor could it be disputed that but for 
those injuries and that unbearable suffering, V would not have requested euthanasia nor 
would or could his doctors lawfully have carried it out.  The connection between the inflicted 
injuries and death was therefore a direct and discernible one. It was not blurred, for example, 
by any pre-existing suicidal tendency on the part of V, or by any other physical or mental 
condition he may have had before the injuries were inflicted..  Despite the fact V could have 
been kept alive, it was observed that he remained profoundly damaged by the injuries 
inflicted upon him by D and he continued to suffer severe physical and psychological effects 
(or sequelae) from those injuries up to the moment of his death. In the circumstances, his 
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position could not realistically be equated with that of someone in a more conventional case, 
a stabbing for example, whose wounds had healed or nearly healed (with no other effects).  In 
relation to whether there was as break in the chain of causation, the court held that the acts of 
V and his doctors were not random, extraneous events, or acts unconnected with the fault 
element of D’s conduct.  Rather, they were inextricably bound up with it.  These were not 
discrete acts independent of D’s conduct, and were not the product of the sort of free and 
unfettered volition presupposed by the novus actus principle.  The court allowed the 
prosecution’s appeal and ordered a new trial.  
 
Commentary  
The facts of this case were unusual to say the least.  It is submitted that the authorities cited 
by the court in its impressive analysis support its conclusion that the matter of causation 
ought to have been left to the jury.  There were two issues for the court to consider.  First, 
was the defendant’s conduct a legally sufficient cause of the victim’s death.  As the court 
observed, that can be more than one legally sufficient cause.  The Court of Appeal confirmed 
in the cases of Smith, Blaue and Malcherek that the key question is whether the injuries 
inflicted by the defendant were a substantial and operative cause of death.  It is immaterial 
whether some other cause was operating.  As the Court of Appeal emphasised in Dear [1996] 
Crim LR 595 the correct approach in the criminal law is determined “not by philosophical 
analysis, but by common sense according to all the circumstances of the particular case”.  On 
the facts of the instant case, the argument that the horrific injuries inflicted by the defendant 
were not a substantial and operative cause of the victim’s death lacks reality.  The second 
issue for the court to consider was whether the victim’s act in seeking euthanasia and the acts 
of the doctors in giving effect to his wishes constituted a break in the chain of causation.  In 
Roberts [1971] 56 Cr App R 95 the Court of Appeal held that the correct test is whether the 
victim’s reaction was the natural result of the defendant’s conduct in the sense that it was 
something that could reasonably have been foreseen as the consequence of what the 
defendant is alleged to have done.  To put it another way, was the victim’s conduct within the 
range of responses which might have been expected of a person placed in his situation?  
Given the severity of the injuries inflicted upon the victim it is submitted that the court was 
correct to find that a jury could conclude that euthanasia was within the range of foreseeable 
responses.  If the victim had been in a position to take his own life, there is authority that this 
would not constitute a break in the chain of causation.  The court rightly rejected the 
argument that the intervention of the doctors was determinative of the issue of legal 
causation.  In this regard the court referred to the case of Pagett [1983] 76 Cr App R 279.  It 
is respectfully submitted that there are aspects of that judgment that are problematic, such as 
the characterisation of the actions of armed police officers as “involuntary”.  The court’s 
conclusion that an act done in the execution of a legal duty does not constitute a break in the 
chain of causation is sound and the Court of Appeal was correct to rely upon it in the instant 
case.  The judgment of the House of Lords in Kennedy (No 2) [2007] UKHL 38 arguably 
poses greater difficulty.  It will be recalled that in that case Lord Bingham held that the free, 
informed and voluntary decision of the victim broke the chain of causation between the 
unlawful act of the drug dealer supplying heroin to a customer and the customer’s death of an 
overdose after self-administering the heroin.  In reaching this conclusion, Lord Bingham 
emphasised that the criminal law generally respects the principle of individual autonomy.  It 
is unclear from Lord Bingham’s analysis how unfettered the victim’s will must be before his 
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actions can be characterised as truly voluntary.  For example, it could be argued that the 
action in self-injecting heroin of an addict who is physically addicted to that drug is not truly 
voluntary.  It is submitted that the facts of the present case pose less difficulty.  As Sharp LJ 
stated, given the unbearable physical and psychological suffering endured by the victim, it 
could not be said that his decision to seek euthanasia was truly voluntary, in the sense that it 
was the product of free and unfettered volition.  Lord Bingham would surely have agreed 
with this analysis.  The Court of Appeal’s judgment is a valuable reminder of the 
contextually sensitive nature of the principles of causation and is an authority that should be 
turned to should issues of a similar flavour occur in future cases.   
 
 
 
Chapter 8 – Voluntary manslaughter  
 
Section 8.2.9 
 
 
Loss of control – the circumstances that are relevant for the purposes of ss. 54(1)(c) and 
54(3) 
 
Rejmanski [2017] EWCA Crim 2061 
 
Summary 
In conjoined appeals, D1 appealed against his conviction for murder, having been diagnosed 
with post-traumatic stress disorder at the time of the offence.  D2 sought permission to appeal 
against her conviction for murder and against a life sentence with a minimum term of 19 
years’ imprisonment.  At the time of the offence, D2 was suffering from personality disorder 
with anti-social and emotionally unstable personality traits.  In considering the conjoined 
appeals, the Court of Appeal took the opportunity to consider the proper interpretation of 
section 54(3) of the Coroners and Justice Act 2009. 
 
The Court of Appeal, in a judgment delivered by Hallett LJ, stated that the potential 
relevance of mental disorder to each of the elements of the partial defence of loss of control is 
fact specific.  It depends on the nature of the defendant’s disorder, the effect it has on the 
defendant and the facts of the case.   
 
The final element of the partial defence of loss of control requires the jury to consider 
whether a person of D’s sex and age, with a normal degree of tolerance and self-restraint, and 
in the circumstances of D, might have acted in the same or a similar way to D.  Section 54(3) 
elaborates that the term “in the circumstances of D” is a reference to “all of D’s 
circumstances other than those whose only relevance to D’s conduct is that they bear on D’s 
general capacity for tolerance or self-restraint”.  The court held that the wording of section 
54(1)(c) was clear:    
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in assessing the third component, the defendant is to be judged against the standard of 
a person with a normal degree, and not an abnormal degree, of tolerance and self-
restraint. If, and in so far as, a personality disorder reduced the defendant's general 
capacity for tolerance or self-restraint, that would not be a relevant consideration. 
Moreover, it would not be a relevant consideration even if the personality disorder 
was one of the "circumstances" of the defendant because it was relevant to the gravity 
of the trigger. Expert evidence about the impact of the disorder would be irrelevant 
and inadmissible on the issue of whether it would have reduced the capacity for 
tolerance and self-restraint of the hypothetical "person of D's sex and age, with a 
normal degree of tolerance and self-restraint".  

 
If the mental disorder has a relevance to D’s conduct other than a bearing on his general 
capacity for tolerance or self-restraint, it is not excluded by subsection (3) and the jury will be 
entitled to take it into account as one of D’s circumstances.  The court emphasised that it will 
be necessary to identify “with some care” how the mental disorder is said to be relevant as 
one of D’s circumstances.  The court also emphasised that it must not be relied upon to 
undermine the principle that the conduct of D is to be judged against ‘normal’ standards, 
rather than the abnormal standard of an individual defendant.  The court explicitly rejected 
the argument that if a disorder is relevant to the gravity of the qualifying trigger, and 
evidence of the disorder is admitted in relation to the gravity of the trigger, the jury would 
also be entitled to take it into account in so far as it bore on D’s general capacity for tolerance 
and self-restraint.  Whilst the disorder would be a relevant circumstance of the defendant, it 
would not be relevant to the question of the degree of tolerance and self-restraint which 
would be expected by the hypothetical person referred to in section 54(1)(c).  The example 
given by the court of when a mental disorder may be a relevant circumstance is where it is 
relevant to the gravity of the qualifying trigger.  Given that loss of control and diminished 
responsibility may be pleaded together as alternatives, the court emphasised that the law does 
not ignore a metal disorder that, through no fault of D’s, renders him unable to exercise the 
degree of self-control of a ‘normal’ person.  
 
Applying this interpretation to the appeals: D1 was a decorated soldier in the Polish army and 
a veteran of the Afghanistan war.  He was diagnosed as suffering from PTSD.  The attack on 
V was triggered by V’s comments about the Polish army. When D1 tried to change the 
subject V slapped him on the back of the head and said to him in Polish, "Pour some vodka, 
cat (or kitten)", a derogatory term used to refer to fresh recruits to compare them with more 
established older soldiers. He asked V not to talk that way and told him that he had greater 
knowledge because he had served in Afghanistan. V flew into a rage and accused D1 and 
people like him of going to Afghanistan to make money, rape women, and shoot children.  
D1 lost his temper and attacked V, killing him.  The Court of Appeal held that the PTSD 
could not be relevant to D1’s general capacity for tolerance and self-restraint.  Although he 
did not use the word PTSD, the trial judge directed the jury to assess V’s words and conduct 
against the background of the relationship between V and D1 and D1’s personal 
circumstances.  In fact, the court stated that the trial judge had been overly generous to D1, as 
he did not direct the jury to ignore the PTSD insofar as it bore on his general capacity for 
tolerance and self-restraint. 
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D2 was diagnosed as suffering from Emotionally Unstable Personality Disorder.   She had 
anti-social and emotionally unstable personality traits and, at the time of the killing, she had 
an abnormal mental state, i.e. an intense anger related to her personality.  The judge directed 
the jury to take into account all of D2’s circumstances, such as the death of her abusive step-
grandfather, the break-up of her relationship with her boyfriend and the threat of eviction, but 
he expressly directed them to ignore the evidence that D2 was suffering from EUPD which 
may have made her less able to exercise tolerance and self-restraint than a person of her age 
and sex.  The Court of Appeal, in upholding the judge’s direction and refusing leave, rejected 
the argument that a distinction exists between a "general" capacity for tolerance and self-
restraint from the ability to exercise self-control in the face of particular circumstances.  If 
D2’s condition was as bad as the defence claimed, the court stated that she could have 
pleaded diminished responsibility. 
 
Commentary 
This is a welcome judgment and ensures that D’s reaction to the qualifying trigger is assessed 
against the objective standard mandated by the legislation.  Before permitting evidence of a 
mental disorder to be considered by the jury, trial judges must ensure that a sufficiently 
cogent case has been advanced that the disorder is relevant to something other than D’s 
general capacity for tolerance or self-restraint.  As the Court of Appeal observed, in the 
majority of cases the disorder will be relevant to the gravity of the qualifying trigger.  The 
court must not, however, be taken to have laid down a rule that this is the only relevance it 
can have.  It is possible to envisage other ways in which the mental disorder may be relevant, 
such as where it induces D to mistake what has been said or done.  If the jury is directed to 
consider the mental disorder, they should also be directed to ignore it insofar as it may have 
had a bearing on D’s general capacity for tolerance or self-restraint.  This much is clear from 
the earlier judgment of Wilcocks [2016] EWCA Crim 2043.    
 
 
Chapter 9 – Involuntary manslaughter 
 
Section 9.3.3 
 
 
Gross negligence manslaughter – jury directions on whether there was a serious and 
obvious risk of death 
 
R v Rose [2017] EWCA Crim 1168 
 
Summary 
 
D was a registered optometrist who conducted a routine eye test and examination on V.  D 
failed to examine the internal structure of D’s eyes, however.  A few months after the eye 
examination, V died of acute hydrocephalus.  Had D examined V’s eyes in accordance with 
her statutory duty, she would have noticed the swelling of his optic nerve, the significance of 
which would have been clear.  The experts agreed that a competent optometrist would have 
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known the significance of that swelling and would immediately have referred the case on to 
others. The judge rejected a submission of no case to answer, determining that D had failed to 
conduct a full internal examination of V's eyes, there was no good reason for that failure, and 
thus she had breached her duty of care. He further found that the risk of death caused by the 
breach of duty was reasonably foreseeable. He directed the jury to consider whether that risk 
would have been obvious to a reasonably competent optometrist with the knowledge that the 
appellant would have had “if she had not acted in breach of her duty to investigate the true 
position”.  D appealed on the basis that the judge was incorrect to direct the jury that in 
evaluating whether the risk of death was reasonably foreseeable, they were entitled to 
consider the knowledge D would have had if she had conducted the eye examination in 
accordance with her statutory duty. 
 
The Court of Appeal accepted D’s submission. In assessing either the foreseeability of risk or 
the grossness of the conduct in question, the court was not entitled to take into account 
information which would, could or should have been available to D following the breach of 
duty in question. The test was objective and prospective.  The objective nature of the test 
requires the notional exercise of putting a reasonably prudent professional in the shoes of the 
person whose conduct was under scrutiny and asking whether, at the moment of the breach of 
the duty relied on, that person ought reasonably to have foreseen an obvious and serious risk 
of death.  On the facts of the case, the risk of death would only have been serious and obvious 
had D examined the internal structure of V’s eyes. There was no legitimate basis for altering 
what is a prospective test of foresight into one which judges with hindsight.  D’s conviction 
was quashed.   
 
Commentary  
The Court of Appeal’s judgment is emphatic.  When directing the jury on whether D’s breach 
of the duty gave rise to a serious and obvious risk of death, the reasonably prudent 
professional is to be endowed with the knowledge D had at the time of the breach, not the 
knowledge D would or might have had if the breach had not occurred.  Despite the fact this 
could mean that the more egregious the breach of duty, the less likely it is that D will be 
found guilty, the court’s conclusion is clear.  The court did add a caveat, however.  It was 
held that the position might be different if V presented with symptoms which themselves 
either pointed to the risk of a potentially life-threatening condition or provided a flag that 
alerted a competent optometrist to that risk. That was not this case, however, given that it was 
an entirely routine examination with no material pre-existing history.  Trial judges will have 
to make a determination about which category of case the facts fall into.   
 
 
Chapter 11 – Consent and offences against the person 
 
Section 11.4.2 
 
 
Body modification – whether consent is valid – unlawful wounding 
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R v BM [2018] EWCA Crim 560 
 
Summary  
 
The defendant, a tattooist and body modification artist, operated from premises in 
Wolverhampton.  He was due to stand trial on an indictment charged with three counts of 
wounding with intent to do grievous bodily harm contrary to s.18 of the OAPA 1861.  There 
were three alternative counts of inflicting grievous bodily harm contrary to s.20.  The 
procedures performed by the defendant which founded these counts were the removal of a 
customer’s ear; the removal of a customer’s nipple; and the division of a customer’s tongue 
to produce an appearance similar to that of a reptile.  The Crown accepted that each of the 
customers upon whom the defendant performed these procedures consented in fact.  The 
issue for the Court of Appeal was whether the factual consent of the customers could provide 
a defence to the offences of which the defendant was charged.  The Court of Appeal observed 
that in Brown [1994] 1 AC 212 a majority of the House of Lords held that the general rule is 
that the victim’s factual consent affords no defence to a charge under ss. 20 or 47 of the 
OAPA 1861.  To constitute an exception to that rule, the activity must fall within a special 
category.  In relation to these categories, in the present case Lord Burnett CJ stated that “It is 
perhaps not unfair to suggest that the special categories hitherto identified in the cases do not 
lend themselves to a coherent statement of underlying principle. They are at best ad hoc, and 
reflect the values of society recognised from time to time by the judges”.  It was submitted on 
behalf of the defendant that the procedures he carried out were not medical or surgical, but 
were more akin to skin body adornment and that the personal autonomy of his customers to 
choose to have such adornment ought to be respected.  The Crown submitted that the 
procedures were medical and amounted to cosmetic surgery.  In agreeing with the Crown, the 
Court of Appeal observed that there is a general interest of society in limiting the approbation 
of the law for significant violence, albeit inflicted with consent. It was held that there is some 
need to protect from themselves those who have consented, most particularly because they 
may be vulnerable or even mentally unwell. Moreover, serious injury, even consented to, 
brings with it risks of unwanted injury, disease or even death and may impose on society as a 
whole substantial cost. It was also observed that there is a need to reflect the general values 
of society which have long accepted tattooing and piercing (not just of ears) as acceptable, 
along with such things as ritual male circumcision, sports and the other sub-categories 
identified in the cases. Such exceptions are so deeply embedded in the law and general 
culture that it would require Parliament to render such activities subject to the ordinary 
criminal law of assault.  The court stated that the exceptions generally share two features.  
First, they produce discernible social benefit.  Secondly, it would be regarded as 
unreasonable for the common law to criminalise the activity if engaged in with consent by (or 
on behalf of) the injured party.  The court recognised that new categories can be recognised, 
but this involves a value judgment which is policy laden, and on which there may be 
powerful conflicting views in society.  Generally speaking, there should be a close analogy 
between the existing exception and the proposed exception.  The court concluded by holding 
that there was no analogy between the body modification undertaken by the defendant and 
tattooing, piercing or other body adornment.  The court characterised the defendant’s conduct 
as medical procedures that were performed for no medical reason.  The personal autonomy of 
his customers did not provide the defendant with justification for removing body 
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modification from the ambit of the law of assault.  Although the customers could have made 
such modification to themselves with no criminal consequences, it was held that the personal 
autonomy of one individual does not extend to involving another in what would otherwise be 
a crime.  The court could see no good reason why body modification should be placed in a 
special category of exemption from the general rule that the consent of an individual to injury 
provides no defence to the person who inflicts that injury if the violence causes actual bodily 
harm or more serious injury.  
 
Commentary  
The Court of Appeal’s analysis of consent is valuable and the conclusion it reached is 
unsurprising.  It would be deeply undesirable in policy terms if individuals could consent to 
having drastic cosmetic surgery performed upon them by untrained “body modification 
artists” on the High Street.  The judgment of the Lord Chief Justice demonstrates that judges 
should be sceptical of any attempt to expand the special categories that fall outside the 
general rule enunciated in Brown that individuals cannot consent to the infliction of ABH or 
GBH.  Although it is difficult to discern any single principle that unites these categories, they 
are now well-established.  It appears to be the case that any expansion of these categories is 
for Parliament rather than the courts.  Given the extreme nature of the “body modification” 
undertaken by the defendant, the court’s rejection of the analogy with tattooing and body 
piercing is unsurprising.  Although the Court of Appeal’s judgment might seem paternalistic, 
as the Lord Chief Justice pointed out, respecting the autonomy of the defendant’s customers 
did not provide a sufficient justification for removing his conduct from the ambit of the 
criminal law. 
 
Chapter 13 – Theft 
 
Section 13.6 
 
It is no longer necessary to give the second limb of the Ghosh direction for dishonesty  
The appellant, Phil Ivey, a well-known professional gambler, used a technique called “edge 
sorting” to give himself a competitive advantage when playing a card game called Punto 
Banco at a London casino.  Unlike other card games punto banco is not a game of skill, but is 
a game of chance.  By noting minute physical differences on the edges of the cards, Mr Ivey 
was able to increase his odds of winning.  To do so, however, he needed to ensure that the 
deck of cards was not changed. Mr Ivey pretended to be superstitious, and persuaded the 
croupier to use the same pack of cards and to turn “lucky” cards around, enabling him to 
predict which cards would emerge from the shoe. By virtue of this technique, the appellant 
was able dramatically to increase his odds of winning and ultimately won £7.7 million. The 
casino discovered that the claimant used “edge sorting” to win and refused to pay him his 
winnings.  
 
In the action for breach of contract, Mitting J found, as a matter of fact, that although Mr Ivey 
was genuinely convinced that what he had done was not cheating, he had in fact and law 
cheated, thus breaching the implied term against cheating in his contract with the casino.  Mr 
Ivey argued that the test of what was cheating was the same for the implied contractual term 
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as for the criminal offence of cheating at gambling, contained in s 42 of the Gambling Act 
2005.  Furthermore, it was argued that cheating necessarily involved dishonesty, which had 
not been demonstrated in his case, meaning that the claimant was entitled to recover his 
winnings.  The Court of Appeal upheld the trial judge’s decision. 
 
The Supreme Court, in a unanimous judgment delivered by Lord Hughes, held that s. 42 
leaves open the question of what is and what is not cheating. Although it was sensible to 
interpret the concept of cheating contained in s. 42 in the light of the meaning given to 
cheating over many years, his lordship held that it made no sense to interpret cheating by 
reference to dishonesty, an expression introduced into the criminal law for different purposes 
in 1968.  “Cheating”, in the context of games and gambling, carried its own inherent stamp of 
wrongfulness. Although “honest cheating” was an improbable concept, it was held that it did 
not follow that all cheating ordinarily attracted the description ‘dishonest’ or that anything 
was added to the legal concept of cheating by an additional legal concept of dishonesty.   
 
Lord Hughes held that, as an element of a criminal charge, dishonesty is not a defined 
concept. His lordship stated that it is not a matter of law but a jury question of fact and 
standards. Except to the limited extent that s. 2 of the 1968 Act required otherwise (for 
charges of theft), judges must not attempt to define it.  Likewise, whether conduct amounted 
to cheating, given the nature of the game, is a jury question. The addition of the legal element 
of dishonesty would unnecessarily complicate the question. The judge’s conclusion that the 
gambler’s actions amounted to cheating was unassailable. The key factor in this 
determination was the fact that the claimant had contrived a situation that enabled him to 
know whether the next card was of a high or low value. He had therefore taken positive steps 
to fix the deck. In a game which depended on the random delivery of unknown cards, that 
was inevitably cheating.  
 
Having disposed of the appeal, Lord Hughes, in passages that are clearly obiter dicta,  
proceeded to explore the concept of dishonesty.  The focus of Lord Hughes’ analysis was on 
the objections to the subjective second limb of the Ghosh test.  The first objection raised by 
his lordship was that “the more warped the defendant’s standards of honesty are, the less 
likely it is that he will be convicted of dishonest behaviour”.  As has already been pointed 
out, the subjective limb of the Ghosh test was, read carefully, not concerned with whether the 
defendant himself considered his conduct to be dishonest, but whether he realised that 
ordinary decent people would consider it to be such.  It is respectfully submitted that Lord 
Hughes’ criticism is to that extent overstated. 
 
The second objection put forward by Lord Hughes is that Ghosh created, “an unprincipled 
divergence between the test for dishonesty in criminal proceedings and the test of the same 
concept when it arises in the context of a civil action”.1  What Lord Hughes did not discuss, 
however, is that in the context of theft the House of Lords had earlier held that it is not 
necessarily unprincipled for the criminal law to diverge from the civil law.  As discussed 
earlier in this chapter, in Hinks Lord Steyn made the following observations: 

                                                      
1 [2018] A.C. 391 at [57]. 
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“The purposes of the civil law and the criminal law are somewhat different. In theory 
the two systems should be in perfect harmony. In a practical world there will 
sometimes be some disharmony between the two systems. In any event, it would be 
wrong to assume on a priori grounds that the criminal law rather than the civil law is 
defective”.2 
As Dyson and Jarvis argue, it is not clear whether the role played by dishonesty in the 
criminal law is the same as the function it plays in the civil law.3  Lord Hughes did 
not explain why it was particularly important in this context for the civil law and the 
criminal law to converge on a single test for dishonesty, nor why the civil test ought 
to trump the one adopted in the criminal context. 

 
Thirdly, Lord Hughes stated that jurors often found the second limb of the Ghosh test 
puzzling.  His lordship did not cite any empirical evidence to verify this claim, however.  It 
was rare for the direction to be given so there would be little evidence of juror’s reactions in 
any event. 
 
Finally, his lordship made the point that Ghosh represented a significant departure from the 
pre-1968 Act case law in circumstances where there was no indication that such a change was 
intended.  As the earlier analysis demonstrated, there is no doubt that this is an accurate 
criticism of the development of the law.  It is at least arguable, however, that the force of this 
criticism had diminished some 50 years after the enactment of the Theft Act and 35 years 
after the Court of Appeal clarified the test of dishonesty in Ghosh.  Despite the fact that the 
force of these criticisms is not self-evident, Lord Hughes concluded that they provided 
convincing grounds for holding that the second limb of the test propounded in Ghosh did not 
correctly represent the law and that directions based upon it should no longer be given.   
 
His lordship reformulated the test for dishonesty as follows: 

“When dishonesty is in question the fact-finding tribunal must first ascertain 
(subjectively) the actual state of the individual’s knowledge or belief as to the facts. 
The reasonableness or otherwise of his belief is a matter of evidence (often in practice 
determinative) going to whether he held the belief, but it is not an additional 
requirement that his belief must be reasonable; the question is whether it is genuinely 
held. When once his actual state of mind as to knowledge or belief as to facts is 
established, the question whether his conduct was honest or dishonest is to be 
determined by the fact-finder by applying the (objective) standards of ordinary decent 
people. There is no requirement that the defendant must appreciate that what he has 
done is, by those standards, dishonest”.4 
 

Assuming that the Supreme Court’s analysis will be treated as binding, which it surely will 
be as we discuss below, a defendant can be considered dishonest and therefore potentially 
guilty of a serious criminal offence even though he did not appreciate that ordinary decent 
people would consider his conduct dishonest.  This possibility runs counter to the trend in 

                                                      
2 [2001] 2 A.C. 241 at 252.  
3 M. Dyson and P. Jarvis, “Poison Ivey or herbal tea leaf?” (2018) 134 L.Q.R. 198. 
4 [2018] A.C. 391, at [74]. 
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recent years of favouring subjective tests of mens rea.5  The most authoritative articulation of 
why subjective tests tend to be favoured over objective ones is the opinion of the House of 
Lords in G.6  In overturning the earlier decision in Caldwell7 and concluding that the test for 
recklessness in the Criminal Damage Act 1971 ought to be subjective, Lord Bingham stated 
that: 

“it is a salutary principle that conviction of serious crime should depend on proof not 
simply that the defendant caused (by act or omission) an injurious result to another 
but that his state of mind when so acting was culpable. This, after all, is the meaning 
of the familiar rule actus non facit reum nisi mens sit rea”.8  
 

The importance of this principle has been emphasised by the Supreme Court on numerous 
occasions, most recently in Lane and Letts.9  There are, however, long-established instances 
of the common law deviating from this “salutary principle”, for example objective standards 
are applied in both gross negligence manslaughter and intoxication.10  To this list can now be 
added dishonesty and those offences for which it is the principal form of mens rea.  As will 
be discussed in detail below, the fact dishonesty now deviates from the principle enunciated 
in G is particularly problematic.  This is because several of the offences for which dishonesty 
is the mens rea encompass extremely broad forms of conduct that, in some instances, would 
not be criminal in the absence of a finding of dishonesty. 
 
 
The binding nature of Ivey v Casinos UK Ltd (t/a Crockfords Club) 
 
Patterson v DPP [2017] EWHC 2820 (Admin)  
 
Summary 
From August 2015, the respondent worked for Simply Holidays Ltd as a cleaner. That 
company owned property including two caravans at Beach Holiday Park, Kessingland, in 
Suffolk. Within the first couple of weeks of her employment the respondent was handed £500 
in cash for the rent, and in communications on Facebook she was asked by the managing 
director of the company, Samuel Burton, whether he was meant to have sent her his bank 
details.  In a reply to him she explained that she had taken her children to a local park, and 
that the money had been lost or stolen. She stated that she had also lost her phone. She 
continued working for the company at a reduced rate to repay the £500 but made it clear in a 
message that she did not want the responsibility of handling money. It was then agreed that in 
future she would not receive cash payments. 
 

                                                      
5 For discussion, see D. Ormerod and K. Laird, Smith, Hogan, and Ormerod’s Criminal Law (15th 
edn, 2018), pp 87 - 88; J. Horder, Ashworth’s Principles of Criminal Law (8th edn, 2016) pp 174 - 
175. 
6 R v G [2004] 1 A.C. 1034. 
7 [1982] A.C. 341. 
8 Ibid at [32]. 
9 [2018] UKSC 36. 
10 For discussion, see F. Stark, “It's only words: on meaning and mens rea” (2013) 72 C.L.J. 155. 

http://www.bailii.org/ew/cases/EWHC/Admin/2017/2820.html


Smith, Hogan, & Ormerod's Text, Cases, and Materials on Criminal Law 12th edition 
 

 
 

 
© Oxford University Press, 2018.  
 

In March 2016, the Arkle family was renting a property from the company. Payment was to 
have been made by card over the telephone for two weeks at £140 a week. No payment was 
received by the company, and Mr Burton checked with the respondent to see if payment had 
been made to her. He left various messages with no initial response.  On 13 March, however, 
he received what he described as a long-winded message in which the respondent said, "If 
you send me some kind of account I will pay weekly". Mr Burton took this to be an 
admission that she had received the money, and later messages from the respondent repeated 
the request for an account number to repay the money.  Mr Burton did not immediately 
respond on the basis that he had already provided the information, but in evidence accepted 
that he may have been wrong about that. He also said that the respondent did not 
categorically confirm that she had taken the money, but rather had avoided the question. At 
the end of an exchange of messages on 13 March, he said, "If you didn't take it, that's fine. It's 
not your problem." He continued to offer her work up to the end of the year. 
 
Mr Burton gave evidence that he had doubts about whether the respondent was dishonest 
because she never admitted that she had received the money and he did not know whether it 
had been lost or stolen. A further message on the same day was ambiguous and, as to the 
money, simply said, "I haven't got it for sure".  The magistrates concluded that there was no 
definite answer in that message and it was unclear whether or not she was saying she had had 
the money. When interviewed by the police, however, the respondent admitted that she had 
received the money and had intended to pay it into Mr Burton's account. She said that she had 
placed it in her rucksack but when she went to retrieve it, the money was missing. She had 
lost it but was in the process of paying it back. 
 
The case stated included reference to the Preparation for Effective Trial form, in which it was 
admitted that the money had been given to the respondent, the issue at trial being identified in 
the following terms: "No dishonesty. The [respondent] took the money in good faith and 
intended to pay the money back to Sam Burton. Her partner spent the money, believing it was 
joint money." 
 
On behalf of the respondent, at the close of the prosecution case it was argued that there was 
no case to answer on the basis that the prosecution had failed to establish either dishonesty 
generally or, more specifically, the lack of intention to repay. The prosecution submitted that 
both elements could be inferred from the surrounding circumstances. It was open to the court 
to conclude that when the respondent took the money she had no intention of passing it on, 
thus permanently depriving her employer of it. The magistrates agreed with the submissions 
made on behalf of the respondent and the Crown appealed.  
 
Allowing the Crown’s appeal, Sir Brian Leveson P cited the following paragraph from Ivey: 
 

"74. These several considerations provide convincing grounds for holding that the 
second leg of the test propounded in Ghosh does not correctly represent the law and 
that directions based upon it ought no longer to be given. The test of dishonesty is as 
set out by Lord Nicholls in Royal Brunei Airlines Sdn Bhd v Tan and by Lord 
Hoffmann in Barlow Clowes: …. When dishonesty is in question the fact-finding 
tribunal must first ascertain (subjectively) the actual state of the individual's 
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knowledge or belief as to the facts. The reasonableness or otherwise of his belief is a 
matter of evidence (often in practice determinative) going to whether he held the 
belief, but it is not an additional requirement that his belief must be reasonable; the 
question is whether it is genuinely held. When once his actual state of mind as to 
knowledge or belief as to facts is established, the question whether his conduct was 
honest or dishonest is to be determined by the fact-finder by applying the (objective) 
standards of ordinary decent people. There is no requirement that the defendant must 
appreciate that what he has done is, by those standards, dishonest." 

 
His lordship observed that these observations were clearly obiter, and as a matter of strict 
precedent the court was bound by Ghosh. His lordship confirmed that the Court of Appeal 
could depart from that decision without the matter returning to the Supreme Court. This much 
was evident from R v Gould [1968] 2 QB 65, in which Diplock LJ observed at 68G that: 
 

"In its criminal jurisdiction, …the Court of Appeal does not apply the doctrine 
of stare decisis with the same rigidity as in its civil jurisdiction. If upon due 
consideration, we were to be of opinion that the law has been either misapplied or 
misunderstood in an earlier decision of this court or its predecessor, the Court of 
Criminal Appeal, we should be entitled to depart from the view expressed in that 
decision …" 

 
Crucially, Sir Brian Leveson P, at para [16], made the following observation about the 
judgment in Ivey: 
 

“Given the terms of the unanimous observations of the Supreme Court expressed by 
Lord Hughes, who does not shy from asserting that Ghosh does not correctly 
represent the law, it is difficult to imagine the Court of Appeal 
preferring Ghosh to Ivey in the future”.  

 
The court remitted the case back to the magistrates’ court, as there was clearly a case for the 
respondent to answer. 
 
Commentary 
The judgment of Sir Brian Leveson P is obviously intended to ensure uniformity and to 
preclude the deeply undesirable scenario of two different tests for dishonesty applying at the 
same time. Patterson provides clear indication that in the rare case in which a direction on 
dishonesty is necessary, judges should apply the test enunciated in Ivey rather than the test in 
Ghosh.  As his lordship stated, given the unequivocal nature of the Supreme Court’s 
criticisms of the second (subjective) limb of the Ghosh test, it is inconceivable that the Court 
of Appeal would endorse its retention.  Although a judgment of the Court of Appeal is 
necessary to settle the matter conclusively, Patterson provides strong indication that trial 
judges should treat Ghosh as having been overruled.  


