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Post-publication updates 
Chapter 6 – Brexit update covering developments up to the end of August 
2018 
 
1. Introduction 
 
Brexit has proven to be one of the most complex undertakings for the government since 
1945, and continues to be its main priority. In aiming to successfully deliver Brexit, the 
government is essentially required to follow a dual track approach. First, it must negotiate 
with the European Union about how the UK will leave the EU, but alongside this, it must 
ensure that the legal system can continue to operate effectively once Brexit occurs. 
 
This update will discuss the following:  
 

•  The negotiations and preparations for leaving the EU 

•  The European Union (Withdrawal) Act 2018 

•  The Withdrawal Agreement 

•  The Withdrawal and Implementation Bill 

•  The UK’s future relationship with the EU following Brexit 
 

This update covers developments up until the end of August 2018. 
 
1.1 The negotiations 
 
Under Article 50, Treaty on European Union (‘Article 50 TEU’), the UK and the EU will 
negotiate the terms of the UK’s exit from the EU (referred to as the ‘Withdrawal 
Agreement’), taking in to account the basis of the UK’s future relationship with the EU 
following Brexit (‘framework for future relationship’).  Article 50 TEU also provides for a two 
year period within which these two agreements must be concluded.  The period started on 
29 March 2017, the date when the UK issued its notification to withdraw from the EU 
meaning that the deadline is 29 March 2019. If no agreement is reached within this two 
year period, then the treaties will ‘cease to apply’ to the UK and the UK leaves without any 
agreement. This is described as a ‘no deal’ form of Brexit, which some believe would be 
calamitous to the country, while others take the view that ‘no deal is better than a bad 
deal’. 
 
As negotiated so far, an important element of the Withdrawal Agreement is the proposed 
transitional period, which will run from 29 March 2019 until 31 December 2020. During this 
period the UK, although no longer a member of the EU, will continue to be subject to EU 
law. The intention is that this will allow the UK and EU to prepare for the post-transitional 
period when the UK is no longer subject to EU law. This includes allowing time to 
conclude and implement the legal basis for the UK’s future, longer-term relationship with 
the EU, based on the framework agreed during the original Article 50 TEU period. 
 

                                                           

 Art 50(2) TEU. 

 Art 50(3) TEU. 
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A significant difficulty for the government has been to determine the form of the UK's 
future relationship with the EU – until this is clarified, the Withdrawal Agreement cannot be 
concluded. The Cabinet and Conservative MPs are fundamentally split on whether a ‘soft’ 
Brexit, which would see the UK retaining close economic ties through membership of the 
single market and/or customs union, is more advantageous than a ‘hard’ Brexit, which 
would involve the UK becoming more distant from the EU but pursuing a more 
internationalist trade policy by reaching free trade agreements with countries around the 
world.  Section 4 of this update discusses current government policy, which appears to be 
a compromise between these two extremes. It is in one sense a ‘hard’ Brexit, in that the 
government wants to leave the single market and customs union, however the starkness 
of this position is softened by proposals for extensive co-operation with the EU and 
commitments to align UK law with EU regulations that underpin aspects of the single 
market. Another issue, which is proving to be the most difficult one to resolve, is that of 
Northern Ireland – as explained in section 3 of this update. 
 
These difficulties mean that progress on concluding the Withdrawal Agreement and the 
framework for the future relationship has been far from problem-free. As of July 2018, 
80% of the Withdrawal Agreement is said to be concluded, but little headway has been 
made on the framework for the future relationship. 
 
1.2 Domestic preparations 
 
Alongside its negotiations with the EU, the government has to prepare the UK itself for 
Brexit. Importantly, this means preparing for the time when EU law is no longer supreme 
or part of the legal system. As explained in section 5.5.3 of the textbook, the UK’s 
intention was to pass legislation repealing the European Communities Act 1972 (‘ECA 
1972’) and thereby converting all EU law which is part of the UK’s legal system into UK 
law. This legislation is the European Union (Withdrawal) Act 2018 (‘EU(W)A 2018’), and it 
is discussed in section 2 of this update. 
 
However, as noted in that discussion, the EU(W)A 2018 is fundamentally neutral as to the 
form of Brexit that could or should occur because the Act must operate regardless of 
whether agreement has been concluded with the EU. This means that a second piece of 
legislation, currently called the Withdrawal Agreement and Implementation Bill, is required 
to implement the Withdrawal Agreement once negotiations have been concluded. This is 
particularly important for the proposed transitional period as outlined above. The 
government’s White Paper, published in July 2018, makes clear that legislating for the 
transitional period will  require amending the EU(W)A 2018. 

 
                                                           

 A single market requires a group of countries to (1) remove barriers to trade between their countries, such 

as giving effect to the free movement of goods, persons, services and capital, and (2) create a common 
standards or rules for all countries that have agreed to take part in the single market.  
A customs union is an agreement between several countries to (1) remove tariffs on goods moving between 
them and (2) to impose the same tariffs on goods entering the countries that have signed up to the customs 
union. 

 A free trade agreement is an agreement between one or more countries to reduce or eliminate barriers to 

trade between those countries. A barriers to trade is anything that makes it harder to trade goods and 
services between the countries subject to the agreement. A free trade agreement could aim to reduce or 
eliminate tariffs or differences in regulations which prevent goods or services lawfully sold in one country 
being sold in the other country or countries. 
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2 The European Union (Withdrawal) Act 2018 
 

The key features of the European Union (Withdrawal) Bill as introduced to Parliament are 
outlined in section 5.5.3 of the textbook. The bill finally received the royal assent on 26 
June 2018 after 272 hours of debate. The passage of EU(W)A 2018 proved contentious, 
with the House of Lords defeating the government fifteen times, and the Welsh and 
Scottish Governments working together to oppose aspects of the bill. This section of the 
update aims to outline the key features of the EU(W)A 2018. 
 
2.1 The repeal of the ECA 1972 

 
EU(W)A 2018, s 1 states that, ‘[t]he European Communities Act 1972 is repealed on exit 
day’. ‘Exit day’ is defined as 29 March 2019 at 11.00pm,  the precise time when the UK is 
expected to leave the EU under Article 50 TEU. However, as explained in section 3 of this 
update, this repeal of the ECA 1972 will be subject to the transitional period, as provided 
for in the Withdrawal Agreement and in the Withdrawal and Implementation Bill. 
 
2.2 ‘Retained EU law’ 
 
As explained in section 5.4 of the textbook, the ECA 1972 is the lynchpin of the complex 
relationship between UK and EU law, providing the basis for EU law to become part of UK 
law. Provisions of EU law that are directly applicable, such as regulations and those 
provisions of the treaties that have direct effect, are part of UK law via ECA 1972, section 
2(1) without any further legislation being enacted. Most directives passed by EU 
institutions are implemented into UK law by ministers enacting secondary legislation under 
section 2(2).  The concern is that if the ECA 1972 was simply repealed, these laws would 
also be repealed, leaving significant gaps in the legal system. 
 
Consequently, the EU(W)A 2018 seeks to achieve legal continuity on ‘exit day’ by 
effectively creating a ‘snapshot’ of all EU law which has become part of UK law via the 
ECA 1972 and then retaining it as UK law.  To achieve this, a complex scheme of different 
categories of law are identified which collectively form a body of ‘retained EU law’.  These 
categories are as follows: 
 

•  Section 2: EU-derived domestic legislation – This category includes secondary 

legislation to give effect to directives passed under ECA 1972, section 2(2).  

                                                           

 EU(W)A 2018, s 20(1). However, under s 20(4), the day and time of ‘exit day' can be changed by 

secondary legislation should the process of Brexit be delayed under the provisions of Article 50(3) TEU, 
which allows for the two year period to be extended. 

 Some directives have been implemented into UK law by primary legislation, which means that those 

provisions of EU law do not rely on the ECA 1972 and would remain part of UK law after the repeal of the 
ECA 1972. However, they are included within the EU(W)A 2018, s 2(1) as EU-derived domestic legislation, 
meaning that the provisions of amending other types of EU-derived domestic legislation can apply where 
appropriate to this type of legislation. 

 The word ‘snapshot’ was first used by Mark Elliott to describe this process. See Mark Elliott, ‘1,000 words / 

The European Union (Withdrawal) Act 2018’ [https://publiclawforeveryone.com/2018/06/28/1000-words-the-
european-union-withdrawal-act-2018/].  

 The 2018 Act itself uses the term ‘retained EU law’ at section 6(7). 

 This then continues to be part of UK law after exit day under EU(W)A 2018, s 7(1). 

https://publiclawforeveryone.com/2018/06/28/1000-words-the-european-union-withdrawal-act-2018/
https://publiclawforeveryone.com/2018/06/28/1000-words-the-european-union-withdrawal-act-2018/
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•  Section 3: Direct EU legislation – This category includes regulations, which became part 

of UK law via ECA 1972, section 2(1).   

•  Section 4: “rights, powers, liabilities” which otherwise became part of UK law via under 
ECA 1972, section 2(1). In particular, this category includes provisions of EU law that 
have direct effect.  
 

Sections 2, 3 and 4 are all subject to section 5. This provides that on or after exit day, the 
principle of the supremacy of EU law over UK law only applies ‘so far as relevant to the 
interpretation, disapplication or quashing of any enactment or rule of law passed or made 
before exit day’.  For laws passed after exit day, the principle of supremacy ‘does not 
apply’.  This means that retained EU law will only continue to be supreme over domestic 
legislation enacted before exit day. Any domestic legislation enacted after exit day will not 
be subject to the supremacy of EU law. 
 
2.3 Amending retained EU law 
 
Legally, it is section 5 which removes the limitation on sovereignty that Parliament 
imposed on itself when enacting the ECA 1972. This means that Parliament will be able to 
amend or repeal any provision of retained EU law at any point after exit day. Section 7 
makes this explicit, providing that all retained EU law can be amended or repealed by an 
Act of Parliament or, if within their respective competencies, by primary legislation passed 
by the Scottish Parliament, Northern Irish Parliament and/or Welsh Assembly.  In a sense, 
the ability of the UK to pass its own laws in areas once governed by the EU is the very 
essence of Brexit, but given the extent to which EU law is currently part of the UK legal 
system, the acquiring of this sovereignty is likely to be a gradual process. It is also 
important to note that nothing in the EU(W)A 2018 precludes the UK from mirroring any 
provision of EU law, taking part, or having a formal relationship with any agencies of the 
EU after exit day.  The extent to which UK law will mirror EU law will depend on the nature 
of the UK’s future relationship with the EU. 
 
However, because the Act is intended to ensure legal continuity, this is not its focus. A 
more immediate concern is that the EU law captured as ‘retained EU law’ has been 
originally drafted to apply to the member States of the EU. This means that much retained 
EU law contains terms or expressions that make little sense to a non-member state. 
Having ensured legal continuity in retaining EU law as domestic law, the Act then provides 

                                                           

 This is further complicated because EU(W)A 2018, s 7(2), (3) and (6) splits the category of direct EU 

legislation into two, as provided for by section 3: ‘retained direct minor EU legislation’ and ‘retained direct 
principal legislation’. ‘Retained direct minor EU legislation’ broadly means EU tertiary legislation, which is 
defined in section 20 as including secondary legislation within EU law, such as provisions made under a EU 
regulation or EU directive. 'Retained direct principal EU legislation’ is all other EU legislation which falls 
within section 3 as direct EU legislation. The consequence of this distinction is technical and essentially, 
secondary legislation enacted under sch 8(3) and (4) amending retained direct principal EU legislation is 
subject to the same procedure that applies to secondary legislation that amends primary legislation. 
Secondary legislation enacted under these powers that amends retained direct minor EU legislation is 
subject to the procedures that apply to secondary legislation that amends other secondary legislation. 

 EU(W)A 2018, section 5(2). 

 EU(W)A 2018, section 5(1). 

 EU(W)A 2018, s 7. 

 EU(W)A 2018, s 19. 
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ways in which the statute book can be amended so that it operates effectively when the 
UK leaves the EU. 
 
This is has been primarily been achieved by granting the government extensive powers to 
amend retained EU law through secondary legislation. The Act provides two methods to 
do this: first by creating new powers, and secondly by extending existing powers. 
 
2.3.1 New power to amend retained EU law 
 
The new power to amend retained EU law is contained in section 8. This allows ministers 
to enact secondary legislation, to correct any ‘failure’ of  or a ‘deficiency’ in retained EU 
law.  The explanatory notes to the Act state that a ‘failure’ is when the ‘law doesn’t operate 
effectively’, whereas a ‘deficiency’ ‘covers a wider range of cases where it does not 
function appropriately or sensibly’.  
 
‘Deficiency' is defined in the Act as including situations when retained EU law: 
 ‘contains anything which has no practical application in relation to the United Kingdom 

or any part of it or is otherwise redundant or substantially redundant’;  
 ‘confers functions on, or in relation to, EU entities which no longer have functions in that 

respect under EU law in relation to the United Kingdom or any part of it’;  
 ‘contains EU references which are no longer appropriate’.  
 
A deficiency with retained EU law also occurs when it makes provision for ‘reciprocal 
arrangements’ between the UK or any public authority in the UK, and the EU, an entity of 
the EU, or a public authority in a member State which no longer exists or are no longer 
appropriate. 
 
Secondary legislation made under this power can ‘make any provision that could be made 
by an Act of Parliament’,  but cannot be used to imposed new taxes, create criminal 
offences, establish a new public authority, amend or repeal the Human Rights Act 1998, 
Scotland Act 1998, Government of Wales Act 2006, or the Northern Ireland Act 1998.   
 
Generally, any secondary legislation made under this section 8 power is subject to the 
negative resolution procedure.  However if the regulations seek to allocate a function of an 
EU entity or public authority in a member State to a public authority in the UK, ‘creates or 
widens the scope of a criminal office’, or creates or amends a power to legislate, then the 
regulations are subject to the affirmative procedure.   
 

                                                           

 EU(W)A 2018, section 8(1). 

 Explanatory Notes to the European Union (Withdrawal) Act 2018, para 123. 

 EU(W)A 2018, section 8(2)(a). 

 EU(W)A 2018, section 8(2)(b). 

 EU(W)A 2018, section 8(2)(g). 

 EU(W)A 2018, s 8(2). 

 EU(W)A 2018, s 8(7). 

 EU(W)A 2018, sch 7, para 1(3).  

 EU(W)A 2018, sch 7, para 1(2). 
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One significant amendment to the bill is the requirement on the House of Commons and 
the House of Lords to each create a committee to ‘sift’ through regulations that the 
government intend to be subject to the negative procedure.  The committees have the 
power to recommend that despite the government's intention, the regulation should be 
subject to the positive procedure. If the government disagrees, it must make a statement 
explaining why it disagrees with the recommendation of the committee.  
 
2.3.2 Extending Existing Powers  
 
Existing powers to amend primary legislation via secondary legislation (so-called ‘Henry 
VIII powers’) in any Act of Parliament can be used to amend any retained direct EU 
legislation as provided for by section 3, or any retained EU law as provided for by section 
4.  This would be subject to the same procedure as would apply to that legislation if it were 
amending or repealing and enacting contained in primary legislation.  Originally, these 
Henry VIII powers were enacted on the basis that they would only be used in compliance 
with EU law. Now these powers can be used free from that restriction, and can also be 
used to amend, revoke or modify retained EU law.  The procedure for the exercise of this 
power is the same as provided for in the Act of Parliament that establishes the Henry VIII 
power in question.  A similar structure applies to devolved institutions. This is potentially a 
significant increase in government power, as in theory this allows the government via 
secondary legislation to diverge from EU law, using powers that were not initially designed 
for this purpose. There are other technical powers to amend legislation contained in sch 8 
of the Act. 
 
2.4 Devolution 
 
Devolution is one area of controversy. The devolution legislation of 1998 was enacted on 
the basis that the UK was a member state of the EU, and none of the devolution 
institutions had the legislative competence to legislate contrary to EU law.  Naturally, the 
EU(W)A 2018 removes that restriction, which then raises the question: where do these 
powers rest post-Brexit? Essentially, the UK Government took the view that the power to 
amend retained EU law should rest with Westminster. The UK could then develop 
‘common frameworks’ that would, where necessary, ultimately replace EU legislation, 
setting out a common approach within which the devolved institutions can legislate. The 

                                                           

 EU(W)A 2018, sch 7, para 3. In the House of Commons, the European Statutory Instruments Committee 

has been created to fulfil this function. In the House of Lords, this function has been allocated to the 
Secondary Legislation Scrutiny Committee.  

 EU(W)A 2018, sch 7, para 3(7). 

 EU(W)A 2018, sch 8, para 3. 

 EU(W)A 2018, sch 8, para 4. 

 EU(W)A 2018, sch 8, para 4(1)-(3). 

 The EU(W)A 2018 at s 7(2), (3) and (6) splits the category of direct EU legislation into as provided for by 

section 3 into two: ‘retained direct minor EU legislation’ and ‘retained direct principal legislation’. ‘Retained 
direct minor EU legislation’ broadly means EU tertiary legislation, which is defined in section 20 as 
effectively including secondary legislation within EU law, such as provisions made under a EU regulation or 
EU directive. 'Retained direct principal EU legislation’ is all over EU legislation which falls within section 3 as 
direct EU legislation. The significance of this procedure  

 Scotland Act 1998, s 29(2); Government of Wales Act 2006, s 108A; Northern Ireland Act 1998, s 6(2)(d).  
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UK Government stated that this would involve the devolved institutions gaining powers in 
the long run.  This approach was taken in the bill when it was introduced into Parliament. 
From the outset, the devolved governments rejected this approach. The First Ministers of 
Scotland and Wales described this as a ‘power grab’ by Westminster, and refused to 
support the legislation.  The Scottish and Welsh Governments then set out joint proposals 
for the Bill to be amended, which would place the emphasis on powers being returned to 
the devolved institutions rather than Westminster.  
 
After much discussion, the UK government agreed a Memorandum of Understanding and 
an Intergovernmental Agreement with the Welsh Government and Welsh Assembly who 
then passed the relevant Sewel motion.  The agreement overturns the logic of the 
government’s initial intention, with the position now being that powers returning from the 
EU should rest with the devolved legislatures. However, in a ‘small number of areas … 
common legislative frameworks may be needed in whole or in part across the UK after the 
UK has left the EU’.  The agreement with the Welsh Government indicates that there are 
24 areas where UK-wide legislation is required on powers returning from the EU, involving 
regulations relating to aspects of agriculture, food safety, and the environment.   
 
The agreement with the Welsh Assembly and Government is reflected in Section 12 of the 
Act, which inserts new provisions into the devolution legislation. These remove the 
restriction against legislating contrary to EU law, and granting them the power to modify 
retained EU law that rests within their legislative competence.  This is subject to the UK 
government, through secondary legislation, specifying areas in which the devolved 
institutions cannot modify retained EU law. When enacting secondary legislation under 
section 12, the government must present a draft to the devolved institution(s), and if the 
legislature in question has not agreed a motion consenting to the draft regulations, then 
the Minister must make a statement to Westminster explaining why they intend to continue 
with the legislation.  This power to make regulations lasts for two years beginning with exit 
day.  
 

                                                           

 Department for Exiting the European Union, Legislating for the United Kingdom’s withdrawal from the 

European Union (Cm 9446, 2017) para 4.4. 

 Nicola Sturgeon and Carwyn Jones, ‘Joint Statement: EU Withdrawal Bill’ (Scottish Government, 13 July 

2017), [https://news.gov.scot/news/eu-withdrawal-bill]. 

 Scottish Government and Welsh Government, 'The Proposed Amendments to the European Union 

(Withdrawal) Bill (Scottish Government, 19 September 2017), [https://beta.gov.scot/publications/eu-
withdrawal-bill-proposed-amendments/]. 

 Cabinet Office, ‘Intergovernmental Agreement on the European Union (Withdrawal) Bill and the 

Establishment of Common Frameworks’ (gov.uk, 25 April 2018). 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/702623/2
018-04-24_UKG-DA_IGA_and_Memorandum.pdf  

 David Liddington, HC Deb 25 April 2018, vol 639, col WS646 

[https://www.parliament.uk/business/publications/written-questions-answers-statements/written-
statement/Commons/2018-04-25/HCWS646/]. 

 Cabinet Office (n 34), Annex A. 

 EU(W)A 2018, section 12, inserting Scotland Act 1998, s 30A, Government of Wales Act 2006, s 109A, 

Northern Ireland Act 1998, s 6A. 

 Scotland Act 1998, Sch 7, para 6.  

 Scotland Act s 30A(2). 

https://news.gov.scot/news/eu-withdrawal-bill
https://beta.gov.scot/publications/eu-withdrawal-bill-proposed-amendments/
https://beta.gov.scot/publications/eu-withdrawal-bill-proposed-amendments/
http://gov.uk/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/702623/2018-04-24_UKG-DA_IGA_and_Memorandum.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/702623/2018-04-24_UKG-DA_IGA_and_Memorandum.pdf
https://www.parliament.uk/business/publications/written-questions-answers-statements/written-statement/Commons/2018-04-25/HCWS646/
https://www.parliament.uk/business/publications/written-questions-answers-statements/written-statement/Commons/2018-04-25/HCWS646/
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However, the UK Government failed to reach any agreement with the Scottish 
Government. The Scottish Parliament then voted against the Sewel Motion, and enacted 
their own legislation the European Union (Legal Continuity) (Scotland) Act 2018.  This Act 
closely mirrors the EU(W)A 2018, but differs so that all powers returning from the EU 
which relate to a competence devolved to the Scottish Parliament will rest with the 
Scottish Parliament. There is no provision for the UK Government to retain any powers. 
The UK government has referred this legislation to the Supreme Court on the basis that it 
is outside the legislative competence of the Scottish Parliament.  This case was heard by 
the Supreme Court in July 2018, with judgment due to be handed down in the autumn. 
 
2.5 Parliament’s “meaningful mote” 
 
R (Miller) v Secretary of State for Exiting the European Union, showed that the consent of 
Parliament, in the form of an Act of Parliament, was required in order for the government 
to notify the EU of the UK’s intention to leave the EU.  This rather begged the question as 
to what should happen at the end of the Article 50 TEU process. Any agreement will take 
the form of an international treaty between the UK and the EU. As explained in Section 
6.4.2 of the textbook, the Constitutional Reform and Governance Act 2010 provides a 
process where the consent of Parliament is legally required before the government can go 
ahead and ratify an international treaty.  
 
Yet, many felt that this was insufficient, because this would only give Parliament a choice 
of either voting for the treaty or against it.  For many, this is no choice at all because voting 
against the treaty would mean that the UK leaves with “no deal”, which some believe 
would cause serious economic difficulties for the country. Politically, the government had 
committed to seeking the consent of Parliament before ratifying any agreement with the 
EU, but this was not legally binding.  In any event, the procedure in the 2010 Act and the 
government promise presupposes that there would be an agreement with the EU. If 
negotiations were to break down, with the UK leaving the EU without an agreement under 
the terms of Article 50(3) TEU, there would be no agreement for Parliament to approve or 
reject. By default, this would be a “no deal” Brexit.  
 
Consequently, the eventual position is as outlined in EU(W)A 2018, s 13, which provides 
for the following three scenarios, (1) if an agreement is reached, (2) if negotiations have 

                                                           

 As was held in R (Miller) v Secretary of State for Exiting the European Union [2017] UKSC 5; [2018] AC 61, 

the lack of consent from the Scottish Parliament does not prevent UK Parliament for legislating on a matter 
that is devolved to the Scottish Parliament or alters the competencies of that legislature. See paras [136]-
[151]. 

 The UK Withdrawal from the European Union (Legal Continuity) (Scotland) Bill – A Reference by the 

Attorney General and the Advocate General for Scotland UKSC 2017/0212. 

 [2017] UKSC 5; [2018] AC 61. This legislation is the European Union (Notification of Withdrawal) Act 2017, 

this is discussed in the textbook at section 5.5.2. 

 Exiting the European Union Committee, Parliamentary scrutiny and approval of the Withdrawal Agreement 

and negotiations on a future relationship (HC 2017-19, 1240)  
[https://publications.parliament.uk/pa/cm201719/cmselect/cmexeu/1240/1240.pdf]. 

 Theresa May, ‘The government’s negotiating objectives for exiting the EU: PM speech’ (gov.uk, 17 January 

2017)  
[https://www.gov.uk/government/speeches/the-governments-negotiating-objectives-for-exiting-the-eu-pm-
speech]  

https://publications.parliament.uk/pa/cm201719/cmselect/cmexeu/1240/1240.pdf
http://gov.uk/
https://www.gov.uk/government/speeches/the-governments-negotiating-objectives-for-exiting-the-eu-pm-speech
https://www.gov.uk/government/speeches/the-governments-negotiating-objectives-for-exiting-the-eu-pm-speech
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broken down by 21st January 2019 and (3) if negotiations break down after 21st January 
2019.   
 
2.5.1 Agreement has been reached 
 
If an agreement has been reached with the EU on the Withdrawal Agreement and the 
framework for the future partnership, the government must lay before Parliament a copy of 
the Withdrawal Agreement and the framework for the future relationship. Then the House 
of Commons holds a vote to approve these two agreements.   

•  If the House of Commons approves the agreement and framework  

Following the approval of the Commons, then, as required by EU(W)A 2018, section 13, 
the government will introduce a further piece of legislation. This will be the Withdrawal 
and Implementation Bill, further details of which are discussed in Section 4 of this 
update. Once this legislation has been passed, the government can then ratify the 
Withdrawal Agreement according to the provisions of the Constitutional Reform and 
Governance Act 2010.  

•  If the House of Commons rejects the agreement and framework 
Within twenty-one days of the vote, the government is required to publish a statement 
outlining how they propose to succeed. A second motion is then debated and voted on 
in the Commons within a further seven days.  
 

2.5.2 No agreement before 21st January 2019 
 
If the Prime Minister makes a statement that no agreement can be reached as regards the 
Withdrawal Agreement and the framework for the future relationship before the 21st  
January 2019, then within fourteen days of the statement being made, the government 
must make a second statement setting out how they wish to proceed, with a vote held in 
the Commons within a further seven days of this second statement.  
 
2.5.3 No agreement after 21st January 2019 
 
If there is no agreement by 21st January 2019, then within five days, the government must 
make a statement setting out how it proposes to proceed, with the House of Commons 
voting on a motion regarding that statement within five days.   
 
2.5.4 Discussion 
 
By requiring a vote on the text of the Withdrawal Agreement and the framework for the 
future relationship once agreed, the government must actively consider the views of MPs, 
otherwise the Commons may reject the deal. With the Conservatives lacking a majority 
and any clear unified position on Brexit, particularly when it comes to the UK’s future 
relationship with the EU, the government has an extremely difficult political judgement to 
make. 
                                                           

 EU(W)A 2018, s 13(1). The House of Lords is required to debate a “take note” motion.  

 EU(W)A 2018, s 13(14) makes clear that these provisions still apply. 

 EU(W)A 2018, s 13(4)-(6). This seven day period, is seven sitting days of the House of Commons. 

 EU(W)A 2018, s 13(7)-(10). This seven day period, is seven sitting days of the House of Commons. 

 EU(W)A 2018, s 13(11)-(13). This five day period, is five sitting days of the House of Commons. 
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The other political consideration is the effect of any government defeat on any of the 
motions outlined. Much may depend on the specific circumstances of any defeat, although 
Theresa May’s position as Prime Minister - which through losing her majority at the 2017 
election - is already tenuous, would be further compromised. Brexit is the transcendental 
political issue of the moment, and for her approach to be rejected would be tantamount to 
a rejection of her prime ministership. Conservative MPs may then go on to trigger a 
leadership contest, appointing a new party leader, who promises to pursue a different 
approach as Prime Minister. The difficulty is that the timeframe to hold a leadership 
contest is extremely tight. Any new Conservative party leader (who would in turn become 
Prime Minister) would have to be appointed to allow sufficient time to prepare a statement 
outlining how they wish to proceed and win the second vote as required by the EU(W)A 
2018, section 13. 
 
Labour and other political parties may be keen on a general election to resolve the 
situation, however this could only be triggered under the provisions of the Fixed-term 
Parliaments Act 2011. It would be perfectly possible for some Conservative MPs to vote 
against any agreement the government reaches with the EU, but support the government 
and the Prime Minister in any confidence motion designed to trigger an early general 
election under section 2 of the 2011 Act. A second referendum (or, as its proponents 
describe it, a ‘People’s Vote’) on the withdrawal agreement may appeal to some, but 
logistically and legally this would be very difficult to hold before March 2019.  There are 
also persuasive arguments against holding a second referendum in any event, particularly 
if it yielded another narrow result.  
 
Yet, even if Parliament rejects any withdrawal agreement, its ability to dictate the terms of 
any alternative depends on the willingness of the remaining members of the EU to restart 
negotiations and agree to any terms or proposal that emerges from Parliament. Indeed, 
the two year period allowed for the negotiations can only be extended with the unanimous 
consent of all the remaining member States.  Consequently, it is difficult to see how these 
provisions radically alter the fundamental dynamic of the negotiations. 
 
3 The Withdrawal Agreement & The Withdrawal Agreement and Implementation Bill 
 
A problem that has emerged during the negotiations is the difficulty of relating the EU(W)A 
2018, which is designed to apply to any form of Brexit, to the forthcoming Withdrawal 
Agreement and the Implementation Bill which will implement any Withdrawal Agreement in 
UK law.  There difficulty is the paradox of the government seeking to legislate for form of 
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Brexit, including a “no deal” Brexit, while negotiating with the EU for the best terms 
possible. 
 
During the passage of the EU(W)A 2018 through Parliament, the UK and EU published 
the Joint Report, a statement outlining the progress that had been made on the withdrawal 
agreement.  A draft of the legal text was later published (‘Draft Withdrawal Agreement’).  
During the negotiation on the UK’s withdrawal three key legal issues emerged: the 
transitional period; the protection of the rights of UK citizens in the EU and EU citizens in 
the UK; and the issue of Northern Ireland, which will have a border with the Republic of 
Ireland which will remain part of the EU.  
 
3.1 Transitional Period 
 
Following the UK’s notification in March 2017, Theresa May, in a speech in Florence,  
proposed a transitional period of ‘around two years’.  During this period, the UK would no 
longer be member of the EU, exit would still take place on 29th March 2019, but EU law 
would continue to apply largely as it does today.  The transitional period would end on 31 
December 2020.  
 
The advantage of the transitional period is to grant a level of certainty to citizens and 
business within the UK and EU, meaning that on a day-to-day basis relatively little would 
change on 29th March 2019. Rights of freedom of movement, and access to each other’s 
markets will continue on the same basis as when the UK was a member State. One visible 
difference is that the UK would no longer take part in the decision making processes of the 
EU, including no longer having any MEPs sitting in the European Parliament.  
 
The second advantage is that the transitional period can be used to continue to negotiate, 
ratify, implement and prepare for the UK’s future relationship with the EU. This is a more 
complex undertaking than negotiating the Withdrawal Agreement, as the question is how 
the UK and the EU relate to each other on a whole range of issues that include customs, 
aviation, data protection, recognition of professional qualifications and security co-
operation. From the UK’s perspective, this is the most controversial aspect of Brexit, and 
is discussed in more detail in Section 4 of this update. 
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Legally, the problem is that the EU(W)A 2018 does not provide the legal basis for any  
transitional period, and indeed it runs counter to objective of removing the UK from the EU 
legal system. To provide for the transitional period, the Withdrawal Agreement and 
Implementation Bill, will be introduced into Parliament in the Autumn in anticipation of 
negotiations with the EU being concluded. The government’s intention is that the concept 
of exit day, currently provided for by the EU(W)A 2018, will be amended so that it still 
takes place on 29th March 2018, but, ‘the effect of the ECA [1972] is saved’ for the 
duration of the implementation period.  This means that the ECA 1972, currently due to be 
entirely repealed on exit day will, at least to some extent, remain part of the UK law, after 
exit day. This bill will also amend the ECA 1972 where necessary to give effect to the 
transitional period. 
 
3.2 Rights of UK and EU citizens 
 
A significant issue Brexit raises is what will be the position UK nationals who, as EU 
citizens, exercised their rights of movement to live in another EU member State, and also 
that of EU citizens from other member States who have come to live in the UK. If no 
agreement is in place when the UK ceases to be a member state, then the UK would no 
longer be obliged to give effect to the rights of EU citizens and the remaining member 
States would be able to treat UK citizens as nationals of third countries. This means that 
the default position would be that UK nationals would be subject to the specific 
immigration rules of their host state that applied to non-EU nationals. This was generally 
felt to be deeply unsatisfactory for all concerned. 
 
The essential position is that under the Draft Withdrawal Agreement, EU law on residency 
will continue to apply to EU nationals who have exercised their rights of freedom of 
movement to move to the UK before the end of the transitional period. EU nationals will, 
as is the case now, acquire the right of ‘permanent residence’ in the UK following five 
years of continuous residence in the UK.  This five year period can be accumulated before 
Brexit and during or after the transitional period. UK citizens residing in another member 
state acquire the right of permanent residence under existing rules in that state only.  This 
means that UK citizens will lose their right of free movement from exit day. 
To ensure a consistent interpretation of EU law in the UK, post-exit day UK courts are 
required to have due regard to decisions of the CJEU on EU law. This aim is entirely 
understandable, as the EU is naturally wary of EU citizens' rights being chipped away in 
the years after exit day.  Consequently, the Draft Withdrawal Agreement makes provision 
for UK courts to continue to send questions to the CJEU for a ruling on the interpretation 
of EU law, when required for the UK court to decide the case before it.  This arrangement 
will last for eight years. 
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The most constitutionally interesting aspect of the Draft Withdrawal Agreement is that it 
has been agreed that 'the Withdrawal Agreement should provide for the legal effects of the 
citizens’ rights Part both in the UK and in the Union’,  and that citizens should be able ‘to 
rely directly on their rights as set out in the citizens’ rights Part of the Agreement and 
should specify that inconsistent or incompatible rules and provisions will be disapplied’.  
To achieve this, the Withdrawal and Implementation Bill ‘will fully incorporate the citizens’ 
rights Part into UK law’.  This means that the citizens’ rights Part of the Withdrawal 
Agreement will ‘have effect in primary legislation’, and ‘will prevail over inconsistent or 
incompatible legislation’.   
 
This appears to be retaining the EU law concepts of direct effect and supremacy for the 
purpose of citizens’ rights. This further undermines the architecture of EU(W)A 2018, and 
the concept of retained EU law, as citizens’ rights will be treated separately to the rest of 
retained EU law. 
 
At the time of writing this update, the government’s white paper on the Withdrawal and 
Implementation Bill explains that should Parliament in future repeal the legislation that 
implements citizens’ rights as secured by the Withdrawal Agreement, then it ‘must activate 
an additional procedural step’.  The White Paper does not explain what this additional 
procedural step will be, but cites the ‘referendum locks of the European Union Act 2011’ 
as an example.  This appears to involve Parliament attempting to bind future parliaments, 
and serves as an example of how, at least as regards citizens’ rights, fundamental 
questions of parliamentary sovereignty raised by the UK’s membership of the EU will fail 
to be resolved by Brexit. Potentially, this is a nod towards to manner and form and self-
embracing concepts of parliamentary sovereignty, as discussed in Section 4.4 and 
Section 4.5.3 respectively in the textbook.  
 
3.3 Northern Ireland 
 
The final significant issue the Draft Withdrawal Agreement addresses is Northern Ireland. 
It is widely accepted that in the context of the Good Friday Agreement, imposing a ‘hard 
border’ with customs checks between Northern Ireland and the Republic of Ireland is 
inherently impractical and runs the risk of far-reaching consequences regarding the future 
status of Northern Ireland. Consequently, the UK, the Republic and the rest of the EU are 
committed to avoiding a "hard border”.  The UK intends for this issue to be resolved 
through the future relationship between the UK and the EU.  
 
If this does not prove to be possible (because the UK and EU failed to agree to the 
contrary in any future relationship), then the Draft Agreement contains two “long-stop” 
proposals. Firstly, the UK is committed to maintaining in Northern Ireland ‘full alignment 
with those rules of the Internal Market and the Customs Union which, now or in the future, 
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support North-South cooperation, the all-island economy and the protection of the 1998 
Agreement’.  In theory this should ensure that the existing, ‘soft border' could be 
maintained. Yet, this raises the prospect that Northern Ireland would be required to 
continue to comply with EU rules, while the rest of the UK would be able to diverge from 
EU rules, with the consequence of some form of a border emerging between Northern 
Ireland and the rest of the UK. However, this possibility also seems to be excluded, at 
least partially, as the second ‘long-stop’ proposal is that the UK is committed to ensuring 
‘that no new regulatory barriers develop between Northern Ireland and the rest of the 
United Kingdom, unless, consistent with the 1998 Agreement, the Northern Ireland 
Executive and Assembly agree that distinct arrangements are appropriate for Northern 
Ireland’.  So it appears that Northern Ireland cannot diverge from some EU rules, and the 
rest of the UK cannot diverge from Northern Ireland. It is not immediately obvious how the 
UK can fulfil these commitments, and, as is government policy, still leave the customs 
union and internal market. 
 
It has to be remembered that these two “long-stop” positions would only apply if the UK 
and the EU have failed to agree another solution to the issue of Northern Ireland. As the 
exiting member state, the onus is on the UK to propose alternative solutions to this 
problem. The difficulty is that any solution depends on the future relationship between the 
UK and the EU, which is the second part of the negotiations, yet enough progress needs 
to be made so that the framework for the future relationship can be included.  
 
4. The UK’s Future Relationship with the EU Following Brexit 
 
4.1 The problem 
 
Under the terms of Article 50(2) TEU, not only does the Withdrawal Agreement need to be 
agreed within the two year period, but this must ‘[take] account of the framework for its 
future relationship with the Union’. This means that a ‘framework’ of the UK’s future 
relationship with the EU must be negotiated in order for the Withdrawal Agreement to be 
concluded. 
 
The underlying problem has been that the referendum on EU membership was held with 
no concrete proposals as to what Britain’s future outside the EU would be. This issue has 
proven to be highly controversial. The government is faced with a multitude of different 
options on an enormous range of issues. The implications of selecting any range of these 
options is highly uncertain and the choice the government makes is unlikely to satisfy 
everyone, particularly those committed to a ‘hard’ or ‘soft’ Brexit as outlined in the 
introduction. Furthermore, any agreement is less likely to appease those who wished to 
remain in the EU in the first place. 
 
4.2 The Chequers agreement 
 
In June 2018 the government published the Chequers agreement, which outlines the 
government’s proposal for the future relationship. This restates the position that the UK 
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will leave the Single Market and the Customs Union.  The government’s proposal is for an 
Association Agreement with the EU, which includes a free trade agreement for goods. In 
particular, the UK would ensure that it shares a ‘common rulebook for goods’ with the EU. 
The UK would commit to incorporating any changes made to EU law into UK law. Should 
the UK fail to do this, then they would be breaching the terms of the free trade agreement. 
The UK’s membership of the Customs Union would be replaced with a ‘facilitated customs 
arrangement’, allowing goods to pass freely between the UK and the EU. At the UK 
border, the UK would apply UK tariffs to goods intended for the UK and EU tariffs for 
goods ultimately intended for the EU. The UK believes that together, the free trade 
agreement on goods, the ‘common rulebook’ and the customs arrangement would avoid 
the need for a hard border between Northern Ireland and the Republic. 
 
The Chequer’s agreement seeks greater freedom on services, with “arrangements” on 
aspects including digital and financial services. The freedom of movement will end in the 
UK, to be replaced with a range of mobility arrangements, that reflect ‘the Government’s 
objective to control and reduce net migration’.  According to the government, these 
arrangements will allow business to continue to recruit talent, permit visa-free travel for 
tourism and short business trips and facilitate student mobility, enabling EU students to 
continue to come to study in the UK and vice versa. 
 
4.3 Response within the UK 
 
The Chequers proposal is designed to be carefully constructed compromise between a 
‘hard’ and a ‘soft’ Brexit outlined above. In a formal sense parliamentary sovereignty is 
restored, in that EU law would play no role in the UK’s legal system, but in substance UK 
law is required to reflect EU law which constrains the autonomy of Parliament’s legislative 
power (of course, this is further complicated with the citizens’ rights part of the Withdrawal 
Agreement). Yet, this may be insufficient for those pursuing a “hard” Brexit. Similarly, if an 
advantage of a “hard” Brexit is the ability to negotiate free trade agreements with other 
countries outside the EU, then, despite being outside the customs union, this proposal will 
constrain the UK’s ability to conclude free trade agreements. Given that the UK will be 
likely to want free trade agreements with countries who are willing to grant UK businesses 
greater access to their services sector, in which the UK is comparatively strong, in return 
the UK will not able to offer significant access to its food and agriculture sectors if the UK 
is bound (in practice) to EU rules. 
 
Consequently, the Chequers proposal has been deemed unacceptable by some 
advocating a “hard” Brexit, and resulted in two significant Cabinet resignations. The 
Secretary of State for Exiting the European Union, David Davis, resigned over the 
proposals stating that,  
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‘the inevitable consequence of the proposed policies will be to make the supposed 
control by Parliament illusory rather than real. As I said at Cabinet, the “common rule 
book” policy hands control of large swathes of our economy to the EU and is certainly 
not returning control of our laws in any real sense’.  

 
This was followed with the resignation of the Foreign Secretary, Boris Johnson, who 
stated that the UK is ‘heading for a semi-Brexit, with large parts of the economy still locked 
in the EU system, but with no UK control over that system’, and that the Chequers 
agreement ‘will make it much more difficult to do free trade deals’.   
 
Theresa May’s response to Johnson’s resignation is constitutionally interesting, stating 
that, ‘[d]uring the EU referendum campaign, collective responsibility on EU policy was 
temporarily suspended. As we developed our policy on Brexit, I have allowed Cabinet 
colleagues considerable latitude to express their individual views’.  This is an admission 
that collective responsibility has been considerably weakened over Brexit (as discussed in 
Section 7.7.2). Now, the Prime Minister has made clear in an attempt to restore collective 
responsibility, that as the Chequers agreement is the government’s policy, if a minister 
cannot support it, they are required to resign.   
 
A further dimension is that whatever position the government takes on the future 
relationship, an agreement needs to be reached with the EU. The twenty-seven remaining 
member states have developed their own negotiating position, agreeing guidelines on 
which negotiations will proceed from their side.  Already Michel Barnier, the lead 
negotiator for the EU Commission, has rejected the White Paper’s proposal that the UK 
could collect customs duties on goods destined for the EU.  However, at the time of writing 
this update, the EU had not made a more substantive response to the Chequers 
agreement. 
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