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Post-publication updates 
Chapter 6 – The royal prerogative and constitutional conventions 

 

6.2.2 The scope of the royal prerogative 
 
The Crown is not bound by statute unless expressly stated or by necessary 
implication 
 
The Supreme Court had the opportunity to revisit the relevant principles in R (Black) v 
Secretary of State for Justice.1 The question was whether Chapter 1 of Part 1 of the 
Health Act 2006, which introduced a ban against smoking in most workplaces and 
enclosed public spaces, applied to the Crown. The claimant was a prisoner detained at a 
prison operated directly by the government. Had the prisoner been detained at a prison 
operated by a private company on behalf of the government then the case would not have 
arisen because the Health Act 2004 applies to privately operated prisons. The interesting 
feature of this case is that when the Bill was going through Parliament, there was no 
suggestion in the government’s consultation exercise that government premises would be 
exempt from the ban, meaning that there was no intention that prisons operated by the 
government would be exempt from the ban.2 Indeed, when the Act came into force, the 
Prison Service took the view that the smoking ban applied to all prisons.3 
 
The Supreme Court addressed three possible courses of action: to revisit the rule itself, 
modify the rule, or to apply the rule so that the Health Act 2004 binds the Crown. After 
reviewing the case law, including Lord Advocate v Dumbarton Council,4 and setting out 
the basic elements of the rule, the Supreme Court declined to revisit it because it is so 
well established that many statutes will be drafted on the basis of the rule as it presently 
exists.5 Modifying the rule was also rejected on a similar reasoning. Given that the rule is 
so well established, revisiting the test or adding further elements to it was unnecessary 
and undesirable.6 Finally, applying the rule meant that despite the government’s 
consultation, there was no language in the Health Act 2004 to state that the Crown was 
bound by Chapter 1 of Part 1, the provisions of the Act that provide for the smoking ban. 
This conclusion was all the more inevitable when Section 23 of the 2004 Act made clear 
that other provisions of the Act, unconnected with the smoking ban, did apply to the 
Crown. This meant that Parliament had considered the issue of whether the Act applied to 
the Crown and chose not to apply the relevant provisions. As Lady Hale stated, if 
‘Parliament intended Part 1 of Chapter 1 of the 2006 Act to bind the Crown, nothing would 
have been easier than to insert such a provision into that Part’.7  
 
However, the Supreme Court suggested that Parliament and the Law Commission 
consider whether the rule should be abolished or whether to reverse the presumption so 
that statutes apply to the Crown unless they expressly state otherwise. 
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6.7 The broader constitutional role of the monarch 

 
Under the Succession to the Crown Act 2013, section 3, the first six in line to the throne 
are required to seek the consent of the monarch before getting married. Failure to do so 
would mean that the person in line to the throne and their descendants would be 
‘disqualified from succeeding to the Crown’.8 This replaced the Royal Marriages Act 1772, 
which required anyone in the line of succession to seek the consent of the monarch before 
marriage – a failure to do so would be void. The new provisions under the 2013 Act have 
now been used for the first time, when the Queen approved the marriage of Prince Harry 
(currently fifth in line to the throne) to Meghan Markle, an American actress. The 
engagement was announced in November 2017 and the wedding will take place in 
Windsor on 19 May 2018. 
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