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Suggested answers to case study questions: Andrew James Pike and Deep 
Builders Limited 
 
Question 1: Who should you serve a witness summons and why? 
 

You have no lay witnesses apart from your client Andrew Pike. There is no requirement to 
witness summons your client but it is best practice to witness summons Mr Higgins. 
 
Some solicitors prefer not to serve experts with witness summons as they feel this is 
disrespectful and it is implied in the expert’s duty to the court and acceptance of 
instructions that he will attend the trial of the matter. However, others believe all witnesses 
giving oral evidence or producing documents to the court at trial should be summonsed to 
‘cover their back’ against the risk of a potential professional negligence claim should the 
expert fail to attend. We would recommend that a politely worded covering letter to Mr 
Higgins explaining the purpose and nature of the summons would alleviate any 
professional discomfort on your part whilst affording you protection.  
 
Question 2: Is it necessary to have a conference with counsel at this stage? Give reasons 
for your answer. 
 
It will very much depend on whether you have already had a conference with Counsel 
fairly recently (or an opinion) and whether your client has met your trial advocate. Whilst 
you are preparing for trial it is usually a good time to have a conference with counsel to 
finalise prospects on liability causation and quantum. Counsel can also gauge Andrew 
Pike as a witness if he has not done so earlier and advise on a Part 36 offer and prepare 
his skeleton argument from the information gained at the conference. 
 
This is a High Court PI claim and in terms of proportionality it would be sensible in this 
case to have a conference with Counsel at this stage. 
 
Question 3: If Andrew Pike does not beat Deep Builder’s Part 36 offer of £20,000, what 

are the likely cost consequences for each party and how will the court deal with this? 
 

If Andrew Pike fails to secure a judgment that is more advantageous than the Deep Builder’s 
CPR 36 offer, i.e. the judgment is for an amount less than or equal to £20,000, then the court 
has a discretion to make the following order unless it is unjust to do so (CPR 36.17): 
 

 Order Andrew Pike to pay Deep Builders Limited’s costs on the standard basis from the 
date upon which the relevant period has expired to the end of the trial. If he took out 
ATE then he would be covered for this adverse costs order. 

 Award interest on those costs 
 
It is important to note here that Andrew Pike has to do better than the offer.  
 
Andrew Pike’s other costs of the action are likely to be as follows: 
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 Costs from outset of matter to the end of relevant period are likely to be awarded to 
Andrew Pike on the standard basis to be paid by Deep Builders Limited 

 Andrew Pike is likely to pay his own solicitor’s costs from the end of the relevant 
period to the end of the trial. 

 
Therefore, if Andrew Pike does not beat Deep Builders Limited’s offer then he is very likely, 
in view of is current financial position, to be out of pocket as litigation costs are likely to 
exceed his damages award. 
 
Question 4:  
 

You have been instructed by your supervising partner to help prepare a trial bundle index 
for the trial of this matter. He informs you that all special damages have been agreed subject 
to liability, although medical evidence has not been agreed as the defendants obtained an 
order seeking their own evidence. There is no order for expert oral evidence at trial. 
 
The trainee who was helping your principal has departed on annual leave, but has left you 
his notes on what he would include in the bundles. These may or may not be of assistance 
to you. These appear in the online resources. 
 
Based on your knowledge of the case for Andrew Pike and the information that your 
colleagues provided, draft the trial bundle index. 
 
 
 
See the example trial bundle index. 
 

http://fdslive.oup.com/www.oup.com/orc/resources/law/lpc/civillit16_17/lecturer/case_materials/ch19/andrew_bundle_ch19.pdf

