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Suggested answers to case study questions: Bollingtons Limited v Mrs Elizabeth 
Lynch t/a The Honest Lawyer 
 
 
For the purposes of this exercise you are now acting for the defendant in this matter. 
 

The Claim Form endorsed with the Particulars of Claim has been correctly served in 
accordance with the CPR. The date upon which the defendant should have filed her 
Acknowledgement of Service and Defence has now passed. Default Judgment has been 
entered by the claimant.  

Acting for the defendant, you have today been telephoned by Mrs Lynch, a new client to the 
practice. You made a detailed note of your conversation which appears as the attendance 
note included with the case study questions in Chapter 10. Read this attendance note once 
more. 

Question 1: You now have instructions to pursue the matter privately for Mrs Lynch. You 

have informed her that the judgment was entered correctly but have advised that it will be 
necessary to apply to have judgment set aside if she wishes to defend the claim. What 
documentation will you need to prepare? Prepare the documents you believe are 
appropriate for this type of application. If you believe a Defence is necessary, then for the 
purposes of this exercise you do not need to draft a Defence but you may wish to refer to 
one if you think in making the application you would have prepared one. 

 

See the N244, Witness statement, and draft order on the online resources.  
 

Question 2: Consider the prospects of success of the defendant’s application and the likely 
costs orders. 
 
Will the court exercise its discretion and set aside a correctly entered judgment? CPR 13.3(1) 
– must show that the Defendant has a real prospect of successfully defending the claim or 
there is another good reason why it should be set aside or that the Defendant should be 
allowed to defend the claim. 
 
Dealing with the first alternative, the burden rests with the Defendant and she must have more 
than a “merely arguable” case. The leading cases are Swain v Hillman [2001] 1 All ER 91, CA 
and ED&F Man Liquid Products Ltd [2003] EWCA Civ 472.  The Defendant must show it has 
a ‘real prospect of successfully defending the claim’. The court will look at the nature of the 
Defence, the period of delay, the prejudice to the Claimant of having the judgment set aside, 
and the overriding objectives. 
 
Mrs Lynch is attempting to raise a Defence on two grounds: breach of an express term of the 
Contract as regards delivery and the losses that directly flow there from and breach of an 
implied term as to satisfactory quality and fitness for purpose. If the nature of the evidence to 
support these allegations is brought before the court at the hearing, i.e. a witness statement 
form Mrs Lynch regarding the different delivery address and the test report, the court is likely 

http://fdslive.oup.com/www.oup.com/orc/resources/law/lpc/civillit16_17/lecturer/case_materials/ch14/bollingtons_n244_ch14.pdf
http://fdslive.oup.com/www.oup.com/orc/resources/law/lpc/civillit16_17/lecturer/case_materials/ch14/bollingtons_witness_statment.pdf
http://fdslive.oup.com/www.oup.com/orc/resources/law/lpc/civillit16_17/lecturer/case_materials/ch14/bollingtons_draftorder_ch14.pdf
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to conclude that there are triable issues (i.e. there is a need to hear evidence that can be 
‘tested’ or challenged at trial) that should be brought before a trial judge and the case be 
allowed to proceed. 
 
As regards the delay, this may be a little more problematic. The date the Acknowledgement 
was due was on 26th October 20??. Mrs. Lynch rang you on 8th November, a week later. 
Whilst she had not ignored the letter before claim, CF and POC initially, and she had heard 
nothing from Bollingtons in the previous months so there was no forewarning before she went 
away, she had not reacted immediately on returning from holiday. Although in her absence 
there was no one there to deal with the papers and indeed they would be addressed for her 
private attention only, she did delay in seeking legal advice. However once legal advice was 
sought the trainee did act immediately. Note should be taken of the case Mullock v Price t/a 
the Elms Hotel restaurant [2009] EWCA 1222. In this case the Court of Appeal considered 
whether the defendant had made an application to set aside a default judgment promptly and 
in this case felt that the greater unfairness would be caused to the claimant if the judgment 
was set aside. In this case neither the defendant nor his legal representative had been guilty 
of culpable delay (the blame for the delay lay with the insurers). The case is an important 
reminder to parties to make CPR 13.3 applications promptly. 
 
Therefore, whilst promptness is not an absolute requirement for the making of the order setting 
aside default judgment, such a setting aside application can fail simply on the ground of 
significant delay in bringing the application, notwithstanding the existence of a defence with a 
realistic prospect of success. 
 
In this case it would appear that there is no likelihood of prejudice to the Claimant if judgment 
was set aside but the court will have regard to furthering the overriding objectives, and the 
court must deal with matters justly. In view of the holiday and the substance of her Defence, it 
is likely the court will exercise its discretion but the nature of the order made (see below) may 
reflect her conduct. 
 
Turning now to the alternative part of CPR13.3 (1), the “other good reasons”, as suggested by 
case law, indicate that the parties’ conduct may be taken into account. Recent cases also 
highlight that if a claimant serves the Particulars of Claim without the Response Pack, whilst 
this does not invalidate service, it does provide grounds for default judgment to be set aside 
(Rajval Construction Ltd v Bestville Properties Ltd [2010] EWCA Civ 1621). 
 
In this case ‘the other good reasons’ would no doubt encapsulate the fact that there was a 
reason why an Acknowledgement and/or Defence was not filed in time (the holiday is a good 
reason but whether "being too busy" which furthered the delay is, is doubtful – see Mullock v 
Price above) and that the Defendant has the basis of more than a “merely arguable” case. The 
weight and credibility of the evidence is something for the trial judge to consider but the 
Defence should be allowed to be raised The Defendant therefore has good prospects of having 
the judgment set aside. Even where there may be doubts as to a defendant’s credibility (or 
ability to pay) the court is likely to set aside – see also Lloyds Investments (Scandinavian) Ltd 
v Ager-Hausen [2001] LTL 7/11/01 
 
In relation to costs orders, the general rule is that if the Defendant is successful the Defendant 
will pay the Claimants costs of the application. However, as you have already learnt, “usual” 
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costs orders are not always awarded. In this case, if the letter to the Claimant’s solicitors had 
been sent claiming indemnity costs, then if judgment was set aside as we suspect, then a copy 
of the letter could be produced to the court on the question of conduct and costs. The court 
will then consider if the Claimant had acted unreasonably in refusing to consent. In practice, it 
really will depend on the district judge or master hearing the application as to how he views 
the Claimant’s conduct. 
 
In addition to overcoming the test in CPR 13.3, the Defendant must also address the court to 
seek relief from sanctions under CPR 3.9. Singh v Thorne [2015] EWCH 1305 determined that 
the Mitchell/Denton principles (see Chapter 13, paragraph 3.11) apply as much to CPR 13.3 
as to any other part of the CPR. 
 
What the court may also do is to impose conditions on the Defendant if judgment is set aside, 
such as ordering that a sum of money be paid into court. This is usually done where the court 
believes that whilst a Defence has been raised, it does have some doubts about the strength 
of it, or the District Judge has other concerns, for example, concerning the conduct or financial 
viability of the Defendant. Here is where I think the court would perhaps make a conditional 
order as Mrs Lynch just ignored the papers for a week as she was too busy. This is no 
justifiable reason as to why she did not deal with them immediately. This would automatically 
raise a credibility issue as to the nature of her evidence generally. Further if there were 
evidence that Mrs. Lynch was acting in way to reduce her assets such as selling off one of the 
pubs (so as to defeat any subsequent judgment against her) the court may decide to make a 
conditional order. The court will have regard to the overriding objectives here also. 
 
 
 


