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Suggested answers to case study questions: Andrew James Pike and Deep 
Builders Limited 
 
Question 1: This is an example of an Interim Payment Application.  
 
Note that in this case the application is “on notice” and the Claimant will need to have 
complied with the service requirements of his application. His legal representatives must 
have served the Defendant’s legal representatives at least 14 days before the hearing 
date, excluding the day of service and the day of the hearing but weekend days may be 
included – but not the excluded bank holiday days.  
 
An application for an Interim Payment will usually be supported by a witness statement or 
other written evidence – this could include a Statement of case, the evidence could also 
be included on the application Form - N244 – but in this situation it must also include a 
statement of truth. Usually for an application such as an interim payment a separate 
witness statement will be drafted supporting the application and establishing the grounds 
being relied on. The witness statement could be drafted by the applicant or another 
person (for example the legal representative). Note the formalities which must be 
complied with in the preparation of such witness statements including a Statement of 
Truth.  
 
Generally it does not matter whether the legal representative acting or the Claimant in 
person makes the witness statement. Note however when the legal representative makes 
the witness statement on the client’s behalf he or she must state that they have authority 
to make the statement and must state the source of their information and that they have 
the care and conduct on behalf of the client and authority to make the statement. 
 
Question 2: Any witness statement or other written evidence needs to deal with the 
following points: 
 

• The ‘ground’ on which the application is made and as this is a P.I. action the 
additional ‘ground’ needs to be noted 

• A copy of the Statements of Case must be made available or attached 
• The medical report (or an up-to-date one) must be made available or preferably 

attached 
• Details of the Claimant’s losses should be given and any particular expenses which 

the Claimant wishes the District Judge (DJ) to consider 
• Whilst the Claimant does not strictly have to show a ‘need’ for the interim payment 

requested it is often helpful to set out what the money sought will be used for. 
 
Question 3: In the Andrew Pike case scenario, as this application is being lodged at the 
same time as the Direction Questionnaire. This application and the subsequent allocation of 
the case to track and the directions order will be listed for a telephone conference hearing 
before the District Judge. As you will understand from your reading of Chapter 15 such 
matters will generally automatically be dealt with at a telephone conference hearing but this 
is not mandatory. 
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As this is a Multi-Track case a short case summary will also be required and filed at court 
with the N244 and supporting witness statement.  
 
 
You need to refer to the Online Chapter for Court hearing for details of the procedure at the 
telephone hearing. The DJ will probably have looked at the written evidence supporting the 
application before the hearing and you may politely enquire whether he/she has had the 
opportunity of doing so. If the response is negative you may need to open your application 
with full details of the application. Whichever you are asked to do (open in detail or on the 
basis that the DJ has read the evidence) you must emphasize any points which you consider 
to be important and which may assist the DJ to make his/his decision. 
 
When the DJ has made a decision he/she will allow the parties to address him/her on the 
question of costs. Clearly the party who has ‘succeeded’ in the application will be making 
representations that the other party should pay the costs of the application. Both parties 
will have filed costs statements in Form N260 at least 24 hours before the hearing and 
should have served each party with a copy of that statement. Unless the DJ directs 
otherwise any costs summarily assessed at this stage are payable within 14 days. 
 
At the conclusion of the application the DJ may also give Directions for the further 
progress of the case and to prepare it for trial. Thus he/she may make orders for the 
exchange of witness statements and experts’ reports. 
 
In High Court matters, it is the applicant’s duty to ‘draw up’ the Order that has been made 
in the interim application. (In the County Court, the court draws up the order). Once he has 
arranged the typing up of the order in this way it must be sent to the court for sealing (and 
the court office will also check that the order drawn up accords with the DJ’s notes of the 
hearing that will be on the file). Once sealed and returned to the applicant’s solicitors, 
either they or the court will serve a copy on the other party(ies).  
 
In this case it might be difficult to convince the DJ of the two significant issues; that the 
claimant will win and, that the Claimant would obtain ‘substantial damages’ (the ground 
relied on). If the Defendant can throw persuade the DJ that there may be a finding of 
contributory negligence (which if found will operate to reduce the damages for the 
Claimant) or is able to throw doubt on the likelihood of success of the Claimant’s case the 
DJ may not be persuaded to make an order. As this is an application under CPR Part 25.7 
(c) the DJ will need to be satisfied of the merits of the Claimant’s case; 
 

• That Andrew is likely to win 
• That any damages awarded would be ‘substantial’ 

 
To cast doubt on these two elements here the defendant would raise arguments to; 

• Suggest that a significant finding of contributory negligence is likely (or possible) 
• Make reference to the pre-existing back condition 
• That Andrew has returned to work and can afford to pay either from earnings or 

savings and thus there is no ‘risk of an injustice’ occurring if an interim payment 
was made and subsequently found to be either an over-payment or not due 

http://fdslive.oup.com/www.oup.com/orc/resources/law/lpc/civillit16_17/lecturer/case_materials/ch14/andrew_summary_ch14.pdf
http://fdslive.oup.com/www.oup.com/orc/resources/law/lpc/civillit16_17/student/case_materials/ch14/andrew_n244_ch14.pdf
http://fdslive.oup.com/www.oup.com/orc/resources/law/lpc/civillit16_17/lecturer/case_materials/ch14/andrew_statement_ch14.pdf


Cunningham-Hill & Elder: Civil Litigation 2019-2020 
Chapter 14: Interim Applications-Common Types 

 

 
© Oxford University Press, 2019. All rights reserved. 

• Allude to the ‘weight’ (and thus credibility) of the evidence available for the interim 
application – both ‘weight’ and ‘credibility’ of evidence can be used to great effect in 
opposing interim applications as the evidence before the court for these 
applications is often merely ‘assertions’ contained in a witness statement so does 
not carry the weight of oral evidence before the court. 

 
Note that an application for an Interim Payment, whilst of great benefit to the Claimant if 
awarded the application, can have the effect of enabling the Defendant to have sight of 
evidence (the evidence exhibited in support of the application) earlier than he might 
otherwise have done without the application – this could enable him to make a well-
pitched Part 36 Offer. 
 


