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How to Use this Book
What’s new?
As we have noted in previous editions, this book is about lawyers, their professional conduct obligations, and their ethical choices. Its focus is on Australia, but issues relating to lawyer ethics and conduct are commonly experienced in other Anglo common law jurisdictions, such as the United Kingdom, Canada and importantly, at the time of writing this edition, the United States. We have drawn from literature in those jurisdictions where appropriate.
Our original objective in writing this book was to provide an overview of legal professional ethics. While we have always made every effort to present the material in this book as succinctly as possible, this book can only be a guide to the key concepts, relevant rules and potential conflicts relating to legal ethics. We want to encourage discussion and debate—inside and outside the classroom—about professional obligations, their rationales and their expression in the various rules of professional conduct; the relationship between the profession and the public; and the relationship between the profession and the regulating bodies.
This fourth edition of the book has retained our original focus and principles. However, the legal profession and the environment in which it functions are extremely dynamic. Even in the relatively short period since the previous edition, the legal profession has been greatly affected by rapid technological advances, particularly the use of artificial intelligence (AI) tools; and the challenges to the legal system's institutional authority and the public’s knowledge of, and trust in, legal institutions. In this edition, we thus discuss recent developments such as the use of generative AI by lawyers to prepare court submissions; the impact of social media; the concepts of misinformation and disinformation, ‘truth decay’and emotivism; and so-called ‘sovereign citizens’. Yet, even as we write, the system is being impacted by further developments and the rate of change is extraordinary.
For students
Of course, over the years there has been much public attention paid to lawyer professional conduct and lawyer regulation in Australia, at least in part due to a number of high-profile cases—for example, Lawyer X—where lawyer professional conduct and individual ethical choices have been called into question. One result of this has been increased recognition of the importance of courses on professional conduct and ethics in law schools. Yet, there has been a tendency for many law students and their teachers to approach units dealing with professional conduct or legal ethics as a compliance issue for admission purposes. In fact, some students object to having to complete the unit since they argue that they do not ever intend to practise. Others do not consider it as a ‘real law unit’, arguing that it does not actually deal with legal content, but only the regulation of lawyers. Others only wish to know how not to attract the regulator’s attention, viewing the professional conduct rules as minimum requirements.
Our view is that professional conduct is a vitally important part of legal education and extends beyond a mere compliance approach. Good professional conduct is vital to the public perception of the legal system, and has implications for the well-being of individual lawyers. As the Australian Law Reform Commission observed in 1999, ‘education, training, and accountability play a critical role in shaping the “legal culture”—and thus in determining how well the system operates in practice’.[footnoteRef:2] [2:  Australian Law Reform Commission, Managing Justice: A Review of the Federal Civil Justice System (Report No 89, 1999) ch 2 [2.3] www.alrc.gov.au/report-89. Similar sentiments have been expressed in the United Kingdom. See Advisory Committee on Legal Education and Conduct (ACLEC), First Report on Legal Education and Training (ACLEC, 1996) [2.4].] 

For those students using this book, we want to encourage the development of your own ‘moral compass’. We believe it is important for lawyers in training to give some thought, in particular, to how they might address ethical dilemmas and difficult situations before they are faced with these in reality—and you will face these as practising lawyers. Many students do not realise the extent of the discretion and ethical choice that lawyers may have in relation to the discharge of their professional obligations. You will see that this book is rather different to other books on this subject because the chapters are arranged thematically. We have written the book in this way because we wanted to get to the heart of lawyers’ professional obligations and provide the rationale for these, rather than focusing heavily on rules of professional conduct. Our view is that good professional conduct requires the ability not only to follow rules, but also to make sound professional decisions and to act according to an understanding of the fundamental principles of lawyering.
For teachers
The book seeks to follow the threshold learning outcomes (TLOs) for legal education, promulgated by the Australian Learning and Teaching Council in 2010.[footnoteRef:3] The TLOs endeavour to provide guidelines for behaviour by pointing to the lawyer’s role in society. In particular, TLO 2, ‘Ethics and professional responsibility’, states: [3:  Sally Kift, Mark Israel and Rachael Field, ‘Learning and Teaching Academic Standards Project: Bachelor of Laws Learning and Teaching Academic Standards Statement’ (Australian Learning and Teaching Council, December 2010) 9.] 

Graduates of the Bachelor of Laws will demonstrate
…
c. an ability to recognise and reflect upon the professional responsibilities of lawyers in promoting justice and in service to the community, and
d. a developing ability to exercise professional judgment.[footnoteRef:4] [4:  Ibid 14.] 

Further, the supplementary notes associated with this TLO elaborate on these points. They state that lawyers[footnoteRef:5] have a public service role to promote ‘justice and the values of fairness, legitimacy, efficacy, and equity in the legal system’.[footnoteRef:6] Additionally, a lawyer’s ‘professional judgment includes an understanding of the consequences of professional decisions’.[footnoteRef:7] Professional conduct units in undergraduate programs are thus important to help future lawyers understand their obligations, and challenge them to consider what other tools or information they may need to help them make decisions where discretion is required and their integrity is at stake. In accordance with the TLOs, teachers of such units are encouraged to canvass what it means to use professional judgment in advising clients, and to help students appreciate that lawyers are officers of the court—providing a service to clients and the public generally. [5:  This book will refer to ‘lawyers’; it is intended that this term encompasses both solicitors and barristers.]  [6:  Kift, Israel and Field, above n 2, 15.]  [7:  Ibid 16.] 

In terms of how you, as a teacher, might present the topics in the book, you could, of course, simply utilise the book in the order it is written, or utilise individual chapters as they suit the outline of a particular course; but different approaches are also possible, as outlined below.
Emphasising service and access to justice
If you wish to adopt this approach, you might find it best to begin with Chapter 9, Service and Access to Justice, before proceeding to a discussion of Chapter 4, Fidelity to the Law. From there, you may wish to explore Chapter 1, What is 'Lawyering'? and Chapter 2, The Framework of Lawyering, which include some discussion designed to challenge students to consider whether the practice of law is a business or a profession, and further to consider what approach to lawyering they might choose to take. In terms of law as a profession, these chapters point to the element of service and the prioritisation of lawyers’ duty to the court and the administration of justice. In these chapters, too, the different approaches to lawyering are examined to determine which more closely aligns to that set out in the professional conduct rules.
This approach would also, of course, include the more substantive requirements of lawyering, such as the requirements for admission, the lawyers’ duties to the client, and matters of discipline. In this regard, a word of explanation about Chapter 3, Truth and Honesty. Instead of including a chapter on admission and another on discipline, we have discussed both of these topics in the one chapter as both consider the fitness or otherwise of the potential lawyer, and the registration of lawyers is premised on honesty. This discussion, though, should be linked with the detailed discussion of the disciplinary process included in Chapter 2, The Framework of Lawyering.
The remaining chapters, dealing with the duties required of lawyers, would constitute the rest of the unit.
Emphasising the business–profession dichotomy
This approach acknowledges that the question of whether the practice of law is a business or profession is yet to be answered categorically. If this is the preferred focus, then it would follow that the unit should commence with coverage of Chapter 1, What is 'Lawyering'? and Chapter 2, The Framework of Lawyering, before proceeding to Chapter 4, Fidelity to the Law. Chapter 3, Truth and Honesty, commences the discussion of the more substantive aspects of the content, and Chapter 9, Service and Access to Justice, could conclude the offering. While this chapter deals with initiatives that seek to enhance the public’s access to justice, it also presents an opportunity to reflect on the issues raised throughout the unit regarding the role that lawyers might/should play.
Emphasising the competing duties of lawyers
Chapter 1, What is 'Lawyering'?, is the logical introduction to an ethics course, as it outlines what lawyering entails and provides an overview of the technological advances affecting the legal system. Further, it mentions the lawyers' role in democracy, but in particular it questions whether law is a business or a profession. This should be followed by Chapter 2, The Framework of Lawyering, which discusses the environment in which lawyers make decisions, recognising that there have been many changes, including technological advances. This chapter also discusses how lawyers are regulated.
Next we suggest that a lawyer's conflicting duties could be taught through Chapter 4, Fidelity to the Law. This chapter states that a lawyer's overarching duty is to the administration of justice and the court, emphasising the lawyers' role in the legal system and democracy more broadly. This chapter includes an exploration of the lawyer's duty to the administration of justice and the principles of our democratic legal system by referring to some of the Executive Orders made by the Trump administration.. While noting the challenge these orders present to the doctrine of the separation of powers, in this chapter we explore the ways in which the orders, and law firms’ responses, may call into question lawyer independence.
The chapter also addresses another theme of this edition—the use by some lawyers of generative AI and their obligations to the court given the tendency of AI to ‘hallucinate’ cases. Alternatively, you may choose Chapter 5, Loyalty to the Client, as an appropriate chapter to follow chapters 1 and 2. This chapter initially discusses the Gobbo case (Lawyer X), and the impact this case has had on the public's trust of the legal system. This leaves the substantive chapters: Chapter 3, Truth and Honesty; Chapter 6, Confidentiality; Chapter 7, Competence; and Chapter 8, Civility and Courtesy. Chapter 9, Service and Access to Justice, could then serve as an overview, in particular, by reminding students of the recurring themes of challenges to democracy and the use of generative AI.
Emphasising recent trends
As noted above, this new edition of the book identifies a number of recent trends that are impacting the legal system and the practice of lawyering: these include the importance of ethical lawyering to democratic institutions; the potential pitfalls of technology; and the impact of misinformation, disinformation, emotivism and social media. While multiple chapters address these issues, we suggest the following order.
You could begin with Chapter 1, What is 'Lawyering'? and Chapter 2, The Framework of Lawyering, before proceeding to Chapter 8, Civility and Courtesy, to introduce students to the concept of emotivism as one explanation for an increasing mistrust of the legal system. Chapter 3, Truth and Honesty, could then be taught as the concept of truth decay, explored by Justice Bell and outlined in that chapter, has very similar principles to that of emotivism. This might then be followed by Chapter 5, Loyalty to the Client, which demonstrates how the public's trust can be eroded where those who are part of the legal system fail to act appropriately. Given Chapter 5 explores the Gobbo case, noting the lack of confidentiality as the main issue in that case, you might next explore Chapter 6, Confidentiality, where the Witness K case, also involving confidentiality, is discussed. We would then suggest covering Chapter 4, Loyalty to the Court. Chapter 7, Competence, with its focus on AI and lawyers’ duty to the court, could be next in the order. The course could then conclude with Chapter 9, Service and Access to Justice.
Practical elements of the book
Before proceeding, it is necessary to note some practical elements and terminology used in the book.
Lawyer
Section 6 of the Uniform Law defines an ‘Australian lawyer’ as a person who has been admitted to the Australian legal profession, and ‘Australian legal practitioner’ as an Australian lawyer who holds a current Australian practising certificate.
We use the term ‘lawyer’ generically to refer to all Australian lawyers, and specifically refer to solicitors and barristers where appropriate. We generally refer to the professional conduct rules governing solicitors in the text, giving the equivalent rule for barristers in the footnotes.
Uniform Law Framework
It is suggested that you access the relevant legislation and rules via the Legal Services Council website, https://legalservicescouncil.org.au via the page titled ‘Uniform Framework’. You will note that while this book mainly refers to the legislation and the rules mentioned below, there is other legislation (such as the Application Acts) and other rules (such as the General Rules) that underpin the Uniform Law and the Legal Profession Uniform Admission Rules 2015.
Legislation
This book refers to the legislation, regulations and rules of the Uniform Law Framework that has been adopted in New South Wales, Victoria and Western Australia (see the discussion in Chapter 2, Section 2.2.1). You will find equivalent sections currently applicable in the various states and territories in the Appendix to this book—see Comparative Table 1, Lawyer legislation.
Professional conduct rules
Both the Legal Profession Uniform Law Australian Solicitors’ Conduct Rules 2015 (ASCR) and the Legal Profession Uniform Conduct (Barristers) Rules 2015 (‘Bar Rules’) are referred to in the text. Please note the discussion in the Appendix to this book, which sets out which states and territories have adopted these, and shows the equivalent sections currently applicable in the other jurisdictions:
· Comparative Table 2, Professional rules for solicitors; and
· Comparative Table 3, Professional rules for barristers.
Disciplinary process
The disciplinary process is discussed in detail in Chapter 2, The Framework of Lawyering. The more conceptual discussion of lawyer honesty and fitness for practice is provided in Chapter 3, Truth and Honesty.
Abbreviations
	Legal Profession Uniform Admission Rules 2015
Legal Profession Uniform Law Australian Solicitors Conduct Rules 2015
	Admission Rules
ASCR

	Legal Profession Uniform Conduct (Barristers) Rules 2015
	Bar Rules

	Legal Profession Uniform Law
	Uniform Law
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