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Answer Guidance for Chapter 8 Practice Questions

	1. ‘The courts have failed to devise a satisfactory justification for the imposition of liability of an agent who purports to act for another, but is in fact acting on his own behalf.’
Discuss. 


Introduction

· As with all essays, you should begin with an introduction that sets out what the question is about, why the topic is an important one, and how your essay will go about answering the question set. By providing an outline structure of the discussion to follow, you will demonstrate to the marker that you have understood what the essay question requires you to discuss and your essay will be clearer and more structured.

Agent acts as principal

· A situation may arise involving a fictitious principal. This typically occurs where the agent represents to a third party that he is acting on behalf of another, but he is in fact acting on his own behalf (i.e. the agent is the principal).
· In such a case, the general position appears to be that a contract will come into being between the agent and the third party, and so the agent can be sued by the third party if the agent fails to perform, or performs inadequately. The case of Railton v Hodgson
 provides a good example of a case where a third party was permitted to enforce a contract against an agent who acted on behalf of a fictitious principal. You may wish to briefly set out the facts to back up your point.
· It should be noted that this principle has been criticized and many academics have argued that the agent should not be liable on the contract unless he undertakes personal liability on it. For example, Bowstead argues that the principle is ‘contrary to the principle of objective interpretation in contract to find the agent a party.’

· The question is why the courts permit a third party to enforce a contract against an agent acting for a fictitious principal. No clear justification has been advanced, with the best rationale being the following vague statement of Scrutton LJ:

Why should not a man who contracts with another, thinking he is an agent, sue him when he finds out that he is the real principal? There seems to be no reason why he should not, provided the supposed agent has not expressly contracted as agent so as to exclude his liability as a principal party to that contract . . . I think it is the law. I am sure it is justice. It is probably the law for that reason.

· The question that now arises is whether an agent acting for a fictitious principal can enforce the contract against the third party. Given that in a normal situation involving a disclosed principal the agent drops out of the transaction, it would be assumed that the agent could not enforce the contract against the third party. Further, given that the third party wishes to contract with the principal and not the agent, it would be assumed that the requisite agreement would not be present.
· Despite this, the courts have held that, generally, where an agent acts on behalf of a fictitious principal, then that agent can enforce the contract against the third party. This principle has, unsurprisingly, proven to be controversial.
· To see how such an approach could be justified and to see why the approach is so controversial, look at the case of Rayner v Grote.
 The decision can be justified on the ground that the third party became aware of the true situation after the contract was entered into and continued to perform the contract. However, the simple fact is still that, at the time the contract was entered into, the third party contracted to purchase goods from the principal and, to this contract, the agent was not a party. Despite this, the court held that the agent could sue the third party when the third party refused to purchase the goods.
· The principle is not absolute and the court will not permit the agent to enforce the contract where the identity of the principal was a material factor. However, providing that the identity of the principal is not of importance, then the courts will likely allow the agent to enforce the contract.
· This is demonstrated in the case of Schmaltz v Avery
 – you may wish to provide brief facts of the case. In that case, an agent, acting on behalf of a fictitious unnamed principal was permitted to enforce a charterparty against the third party. The court held that, as the principal was unnamed, and the third party did not seek to identify who the principal was, then the third party did not suffer any detriment by contracting with the agent.
· This line of reasoning has been criticized. Again, as in Rayner v Grote, the simple fact is that the contract was between the third party and the principal. Further, as Munday correctly notes ‘the fact that a third party is indifferent to the party with whom he may have contracted does not necessarily entail that he is content to contract with the ‘agent’ who, by acting as agent, may have conveyed the impression that he was not in the running to assume the character of the principal.’

Conclusion

· Do not forget to conclude your essay. Do the arguments presented indicate that the quote in the question is correct or not? If you feel that the arguments for one side of an argument are stronger, then say so (although be careful to voice it objectively in the third person, and not as your own personal opinion).

· It may be the case that there are sound arguments on both sides and so no definitive conclusion can be reached. Again, this is perfectly acceptable. The law is not always clear and it may not be possible to fall on one side of an argument.

	2. Discuss whether or not the agent can sue, or be sued, in the following cases: 

· Lee, a director of ComCorp, enters into a contract of sale under which goods are to be purchased from TechCorp plc. However, Lee does not disclose whether he is acting on behalf of another. He signs the contract ‘Lee, a director and agent’. TechCorp discovers that Lee is a director of ComCorp and refuses to provide the goods, as it has had prior business dealings with ComCorp that have soured the  relationship between the two companies. 

· ComCorp wish to rent some office space. It contracts with John, who tells them that he owns a building that would be suitable. It transpires that John does not own the building, and the building is in fact owned by a company, of which John is managing director. Further, John does not have actual authority to lease out the building, although he has done so in the past with the board’s acquiescence. After discovering this, ComCorp find an alternative building that is more suitable, and informs John that it does not consider itself bound by the contract, and will not be honouring it. 

· ComCorp wishes to purchase office furniture. It negotiates with Francoise, an agent based in London who is acting on behalf of OfficeMart SA, a French company that supplies office furniture. A contract of sale is finalized which Francoise signs ‘Francoise, on behalf of OfficeMart SA’. It transpires that Francoise used to act as agent for OfficeMart, but the company was dissolved three months before. Francoise bought up much of OfficeMart’s stock and was planning on selling it to ComCorp, without informing them that the company no longer existed. 


Introduction

· Many students think that only essay questions require an introduction, but this is not so. Answers to problem questions should also begin with a lucid and well-structured introduction that clearly highlights the area (or areas) of law to which the question relates. By doing this, you demonstrate immediately that you have understood the question and have clearly identified the relevant legal topics.

Lee, a director of ComCorp, enters into a contract of sale under which goods are to be purchased from TechCorp plc. However, Lee does not disclose whether he is acting on behalf of another. He signs the contract ‘Lee, a director and agent’. TechCorp discovers that Lee is a director of ComCorp and refuses to provide the goods, as it has had prior business dealings with ComCorp that have soured the relationship between the two companies. 
· The issue to discuss here is whether a binding contract exists between ComCorp and TechCorp, or whether a binding contract exists between TechCorp and Lee. In order to determine this, a key issue that needs to be addressed is whether ComCorp is a disclosed or undisclosed principal.
· When Lee signs the contract, he does so using his name, but he also states that he is a director and agent. Accordingly, it could be argued that, in doing this, he has disclosed that he is acting as an agent (albeit one that has not identified who he is acting as an agent for – in this case, ComCorp would be an unnamed principal).
· Conversely, one could argue that although Lee has signed his name and indicated that he is a director and agent, this may not necessarily indicate that he is acting in these capacities on this occasion (especially given that Lee has made no other mention of the fact that he is acting on behalf of another). Accordingly, one could argue that ComCorp is an undisclosed principal.
· Given that ComCorp could be a disclosed or undisclosed principal, both situations should be discussed.

Disclosed principal

· If ComCorp is a disclosed principal, then the general rule is that the agent (Lee) will drop out of the transaction, leaving in place a binding contract between ComCorp and TechCorp. In such a case, if TechCorp refuses to sell the goods, ComCorp can commence proceedings against TechCorp.
· It should be noted that the application of this rule to unnamed principals (and the facts indicate the ComCorp is an unnamed principal) has been criticized
 and it has been recommended that English law should adopt the position found in the American Restatement of the Law, which provides that, where the agent acts for a disclosed principal but, at the time of the contract, the third party does not know of the principal’s identity, then the agent should also be personally liable on the contract, unless otherwise agreed by the agent and third party.
 The courts have not chosen to accept this recommendation, and the Court of Appeal has confirmed that the general rule discussed here applies in cases involving an unnamed principal.

· There are instances where an agent will also become party to the contract, namely where, based on the construction of the contract, it is the objective intention of the parties that the agent should be liable. However, there is nothing indicating that the agent is party to the contract and, indeed, the fact that Lee signed the contract ‘as agent’ will act as a presumption against him being party to the contract.

Undisclosed principal

· If ComCorp is an undisclosed principal, then TechCorp will be under the impression that it is dealing with Lee personally. In such a case, a contract will exist between Lee and TechCorp and both parties can sue, and be sued, on it.

· As indicated in Chapter 7, in such a case, the principal will usually have the ability to intervene on the contract, at which point it will acquire the right to sue, and be sued, on the contract (if the principal does intervene, the agent loses the ability to enforce the contract against the third party).

· There are, however, certain situations in which the principal will lose the right to intervene. In the case of Said v Butt,
 the court stated that the principal cannot intervene and sue the third party if the third party has some reason for not wanting to deal with the undisclosed principal (as would appear to be the case here). Accordingly, it would appear the ComCorp cannot intervene and sue TechCorp.
ComCorp wish to rent some office space. It contracts with John, who tells it that he owns a building that would be suitable. It transpires that John does not own the building, and the building is in fact owned by a company, of which John is managing director. Further, John does not have express actual authority to lease out the building, although he has done so in the past with the board’s acquiescence. After discovering this, ComCorp find an alternative building that is more suitable, and informs John that it does not consider itself bound by the contract, and will not be honouring it. 
· The issue here is whether ComCorp is bound to lease the building from the company that John is acting on behalf of.
· This would appear to be a classic case involving an undisclosed principal. ComCorp is under the impression that it is leasing the building directly from John, whereas in fact, John is acting as agent for another company.
· In such a case, a contract will exist between ComCorp and John, on which both parties can sue and be sued. As noted in Chapter 7, in such a case, the principal will usually have the ability to sue, and be sued, on the contract.
· There are, however, certain situations in which the principal will lose the right to intervene, notably a principal cannot intervene if the agent is not acting within the scope of his actual authority. It is clear that John does not have express actual authority, but he may have implied actual authority (there is a clear similarity between our case and Hely-Hutchinson v Brayhead Ltd).

· If John is acting within his actual authority, then the general rule will apply and a binding contract will exist between ComCorp and the company that John is acting on behalf of. As such, the company John is acting for will be able to intervene and sue ComCorp if it refuses to honour the sale.
· If John is not acting within the scope of his authority, then ComCorp cannot be sued by the company for which John is acting. That company also cannot ratify John’s actions as an undisclosed principal cannot ratify the unauthorized actions of its agent.
· One final point to consider. If you are of the opinion that John is acting without authority, then you may wish to discuss whether ComCorp can sue John for breach of warranty of authority.

ComCorp wishes to purchase office furniture. It negotiates with Francoise, an agent based in London who is acting on behalf of OfficeMart SA, a French company that supplies office furniture. A contract of sale is finalized which Francoise signs ‘Francoise, on behalf of OfficeMart SA’. It transpires that Francoise used to act as agent for OfficeMart, but the company was dissolved three months before. Francoise bought up much of OfficeMart’s stock and was planning on selling it to ComCorp, without informing them that the company no longer existed.
· The issue to discuss here is whether ComCorp is bound to purchase the office furniture from Francoise and whether it has any other remedies against her.
Foreign principal

· If the principal and third party are in different countries, to what extent will this effect the transaction? It used to be the case that where the principal and third party were in different countries, then the law would presume that the agent could not establish privity between the principal and third party and so the agent would be personally liable on the contract.

· The increase in international trade has resulted in this presumption being abolished.

Agent acts as principal

· We are dealing with a situation in which Fracoise is purporting to act on behalf of another, but is in fact acting on behalf of herself. The case of Railton v Hodgson
 demonstrates that the general rule is that, in such a case, the agent (Francoise) will be personally liable on the contract and can be sued by the third party (ComCorp).
· The question that arises is whether the opposite is true, namely can Francoise sue ComCorp if ComCorp refuses to proceed with the sale. It would be assumed that the answer would be no as, unless the contract indicates that an agent is party to the contract, the agent drops out of the transaction, leaving a contract between the principal and third party, between whom there is privity. One would assume that the person purporting to act as agent cannot subsequently enforce the contract as the de facto principal.

· Despite this, the courts have held, in a number of cases, that the agent can enforce the contract against the third party (see e.g. Rayner v Grote).
 The courts have placed limits upon this, namely that the agent will not be permitted to enforce the contract if the identity of the principal was a material factor, but there is nothing to indicate that this is the case here.
· Accordingly, based on what we know, it would appear that ComCorp is bound to purchase the chairs. ComCorp could, however, seek damages from Francoise for breach of warranty of authority.
· One final point to note is that s 51 of the Companies Act would not apply as that provision does not apply where a company did exist and has since been dissolved.
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