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Answer Guidance for Chapter 5 Practice Questions

	1. Commentating on the case of First Energy (UK) Ltd v Hungarian International Bank Ltd, Brown contends that the facts of the case are ‘difficult to fit within ... orthodox doctrine, but ... it is suggested that the doctrine should expand in order to accommodate them.’

Do you agree with this statement?


Introduction

· As with all essays, you should begin with an introduction that sets out what the question is about, why the topic is an important one, and how your essay will go about answering the question set. By providing an outline structure of the discussion to follow, you will demonstrate to the marker that you have understood what the essay question requires you to discuss and your essay will be clearer and more structured.

Background

· In an essay, you might often need to provide some background contextual material for the issue under discussion. Do not simply jump in and discuss the First Energy case – set out the background to the case.
· Point out that the case involves the apparent authority of an agent, notably the case involves a discussion of whether apparent authority can arise where the agent wrongfully claims to have authority. Point out the orthodox position and we can then go on to discuss how First Energy affects this orthodox position.
The facts and judgment
· In essays and problem questions, it is normally the ratio of a case that is important. In many cases, there will be no need to set out the facts of a case. However, in an essay that involves a discussion of, or focuses heavily on, a single case, it may be desirable to set out the facts of the case, but detailed facts may not be needed.
· Set out the decision of the Court of Appeal and the reasoning of the Court. In particular, state how the Court distinguished The Ocean Frost.
Discussion
· Critically analyze the decision and reasoning of the Court. Remember, using academic authority, to provide a balanced discussion and advance arguments for and against the decision.
· Reynolds
 focuses upon the fact that the case does run counter to the orthodox position. He states that the case could be regarded as exceptional on the facts on the ground that the agent ‘held a position of considerable importance in a fairly small organization.’ However, he then goes on to note that there is little in the Court’s judgments to suggest that the judges regarded the case as exceptional. He concludes by stating that the case may require the theoretical underpinnings of apparent authority to be modified.

· It is true that First Energy does move away from orthodox agency principles, but some academics have argued that this is a welcome move. Brown argues that, traditionally, the doctrine of apparent authority tends to favour the principal by requiring that the principal represent that the agent has authority. Brown
 contends (quite rightly) that First Energy is much more favourable to third parties, noting that Steyn LJ clearly preferred the viewpoint of the third party to that of the principal.
· Several academics (Brown included) contend that the decision in First Energy is more in keeping with the realities of commerce and is therefore to be welcomed. However, whilst the result has been welcomed, the Court’s reasoning has been called into question. See Brown’s article on pp 364-69 for an excellent discussion on the problems surrounding the reasoning of the Court. The conclusion of Brown’s article is also well worth reading.
Conclusion

· Do not forget to conclude your essay. Do the arguments presented indicate that the quote in the question is correct or not? If you feel that the arguments for one side of an argument are stronger, then say so (although be careful to voice it objectively in the third person, and not as your own personal opinion).

· It may be the case that there are sound arguments on both sides and so no definitive conclusion can be reached. Again, this is perfectly acceptable. The law is not always clear and it may not be possible to fall on one side of an argument.

	2. Discuss whether or not the agent had authority in the following situations:

· Greg, a director of ComCorp, has been negotiating with SoftCorp for the purchase of a number of brand new personal computers. Although Greg is not expressly authorized to purchase such goods on behalf of ComCorp, he has done it before and the company has decided each time to keep the goods. Once the contract is concluded, the board of ComCorp discovers the Greg’s wife is a director of SoftCorp and SoftCorp’s board knew that Greg lacked express authority to purchase the computers from them. ComCorp do not wish to  purchase the computers from SoftCorp. 

· ComCorp’s annual general meeting is approaching. Eric, the managing director  of ComCorp, tells Susan, the company secretary, that it is important to keep the company’s shareholders happy. A number of overseas investors plan to attend the AGM, and Susan arranges for taxis to collect the investors from the airport, and also books them into five-star hotel rooms. The board of ComCorp chastizes Susan for such expenditure and states that she did not have the authority to spend such extravagant sums. 

· ComCorp is being sued by George, a disgruntled former employee of ComCorp who claims that he was unfairly dismissed. Eric, the company’s managing director, visits George and states that, if George drops his claim, the company will give him his old job back. George agrees and Eric provides him with a contract of employment, which George signs. The other board members discover this and are outraged. They believe George to be a well-known troublemaker and his claim for unfair dismissal was frivolous and was highly likely to fail. The board refuses to re-employ George on the ground that Eric was not authorized to offer him his old job back. 


Introduction

· Many students think that only essay questions require an introduction, but this is not so. Answers to problem questions should also begin with a lucid and well-structured introduction that clearly highlights the area (or areas) of law to which the question relates. By doing this, you demonstrate immediately that you have understood the question and have clearly identified the relevant legal topics.

Greg, a director of ComCorp, has been negotiating with SoftCorp for the purchase of a number of brand new personal computers. Although Greg is not expressly authorized to purchase such goods on behalf of ComCorp, he has done it before and the company has decided each time to keep the goods. Once the contract is concluded, the board of ComCorp discovers the Greg’s wife is a director of SoftCorp and SoftCorp’s board knew that Greg lacked express authority to purchase the computers from them. ComCorp do not wish to  purchase the computers from SoftCorp. 
· This problem question raises two issues to discuss:

1. Does Greg have authority to purchase the computers on ComCorp’s behalf?

2. Will the fact that Greg’s wife is a director of SoftCorp constitute a conflict of interest and, if so, what consequences can arise from this?
Does Greg have authority?
· The first issue to discuss is whether Greg has authority to purchase the computers on ComCorp’s behalf. We are told that Greg does not have express actual authority to purchase the computers. However, he might have implied actual authority – you might wish to briefly explain what implied actual authority is before discussing whether Greg has such authority.
· The relevant case to look at is Hely-Hutchinson v Brayhead Ltd.
 Given the similarities between the facts of Hely-Hutchinson and the facts of our problem, you may wish to briefly set out the facts of Hely-Hutchinson and compare them to the facts of our problem.
· The key similarity between Hely-Hutchinson and our problem is that, in both cases, the other directors have acquiesced to the agent acting in a particular way. There is, however, a notable difference. In Hely-Hutchinson, the Court was influenced by the fact that Richards acted as chairman of the company with the board’s acquiescence, whereas, as far as we are told, this is not the case with Greg.
· The issue to discuss is whether it was the board’s acquiescence to a course of action that resulted in the agent having implied actual authority (in which case, Greg would likely have implied actual authority, or whether it was the fact that the agent was acting as chairman which was important (in which case, Greg might not have implied actual authority).
· Greg may have apparent authority to purchase the computers. It will be recalled that in order for apparent authority to arise, three conditions must be met:
1. there must be a representation;
2. the representation must be relied on, and;

3. there must be an alteration of position as a result of the representation.

· The principal issue to discuss relates to the first requirement, namely that a representation must be present. Discuss the basic requirements of the representation (e.g. what must the representation state, who must make the representation etc). The issue to discuss here is whether the acquiescence to Greg’s actions can amount to a representation. The board’s acquiescence could be regarded as a representation by conduct, so you will wish to discuss the relevant case law, notable Freeman & Lockyer v Buckhurst Park (Mangal) Properties Ltd.

· Greg is unlikely to meet the second requirement, namely that the representation must be relied upon – it will need to be shown that SoftCorp relied on the representation. However, SoftCorp is aware that Greg does not have authority to purchase the computers on ComCorp’s behalf and, as was held in Overbrooke Estates Ltd v Glencombe Properties Ltd,
 such knowledge will prevent reliance from arising.
· Accordingly, it would appear that Greg does not have apparent authority to purchase the computers.

Conflict of interest

· Problem questions will often cover multiple topics within a subject. The agent’s duty to avoid conflicts of interest was not discussed in chapter 5, but was discussed in chapter 6.
· There is little doubt that Greg does have an interest that conflicts with that of ComCorp. He clearly has a personal interest in aiding SoftCorp which conflicts with the interests of ComCorp.
· The duty to avoid conflicts is a strict one, so it matters not whether Greg acted in good faith, or whether he was not acting dishonestly. The duty is breached providing that there is a conflict or a possibility of conflict, which is clearly the case here.

· The only way that Greg could avoid the breach of duty is if he could (i) establish that there was no conflict, or; (ii) establish that ComCorp knew of the conflict and consented to it. Based on the facts provided, it is highly likely that Greg will not be able to avoid a breach of duty.
· If a breach of this duty is present, then it will allow ComCorp to rescind the contract with SoftCorp.
ComCorp’s annual general meeting is approaching. Eric, the managing director  of ComCorp, tells Susan, the company secretary, that it is important to keep the company’s shareholders happy. A number of overseas investors plan to attend the AGM, and Susan arranges for taxis to collect the investors from the airport, and also books them into five-star hotel rooms. The board of ComCorp chastizes Susan for such expenditure and states that she did not have the authority to spend such extravagant sums. 
· This question involves a discussion of two issues:
1. Does Susan have the authority to book the taxis and hotel rooms, and;
2. In engaging in such extravagance, has Susan failed to obey the instructions of her principal.
The authority of a company secretary

· In Commercial Law, we discussed the authority of agents in general. However, often it will be the case that a case will arise that relates to a specific type of agent, so you may need to be aware of how certain types of person classified as agents are treated by the law.
· A company secretary is an agent of the company and the Court of Appeal has, in the case of Panorama Developments (Guildford) Ltd v Fidelis Furnishing Fabrics Ltd,
 established that a company secretary has apparent authority to bind the company in relation to administrative matters. There is little doubt that the booking of taxis and hotel rooms would constitute administrative matters and so it is likely that ComCorp is bound by the contracts.
The duty to obey instructions
· ComCorp may seek to recoup some of the expenditure by commencing proceedings against Susan on the ground that she has breached the duty to obey the principal’s instructions. As the agency is contractual, if Susan has breached this duty, it will amount to a breach of contract for which Susan will be liable to pay damages.
· Susan will attempt to argue that she was in fact obeying ComCorp’s instructions. She was instructed to keep the shareholders happy and she was attempting to do this.

· It could validly be argued that the instruction to keep the shareholders happy was vague or ambiguous. In cases involving such instructions, the agent will not be in breach of duty if he bona fide adopts one interpretation of the instructions.
· It is likely that Susan could argue that her interpretation of ComCorp’s instructions will constitute a bona fide interpretation, which would mean that no breach of duty has occurred.
ComCorp is being sued by George, a disgruntled former employee of ComCorp who claims that he was unfairly dismissed. Eric, the company’s managing director, visits George and states that, if George drops his claim, the company will give him his old job back. George agrees and Eric provides him with a contract of employment, which George signs. The other board members discover this and are outraged. They believe George to be a well-known troublemaker and his claim for unfair dismissal was frivolous and was highly likely to fail. The board refuses to re-employ George on the ground that Eric was not authorized to offer him his old job back.
· The issue here is a simple one, namely did Eric have authority to re-employ George.

· Although we are not told otherwise, it is likely that Eric does not have express actual authority to re-employ George. He may, however, have implied actual authority – you might wish to briefly explain what implied actual authority is before discussing whether Eric has such authority. There are several different types of implied actual authority that might arise. Whether Eric has apparent authority should also be discussed.

· It should be remembered that the facts of the case and the actions of the parties are all important and, for this reason, do not assume that the decision in a case with similar facts to our problem means that our problem will have the same outcome.
Incidental authority

· Discuss what incidental authority is, namely that it provides an agent with authority to do what is necessary for, or ordinarily incidental to, the effective execution of his express actual authority.
· The directors of a company are expressly authorized to manage the affairs of the company, with the managing director likely having a greater level of power than other directors. Taking on employees would seem to be incidental to the express role of a director. 

Usual authority

· Note here that we are discussing usual authority as a type of implied actual authority.

· The relevant case to look at is Hely-Hutchinson v Brayhead Ltd.
 Given the similarities between the facts of Hely-Hutchinson and the facts of our problem, you may wish to briefly set out the facts of Hely-Hutchinson and compare them to the facts of our problem.

· Both Hely-Hutchinson and our problem involve situations where a company’s managing director has entered into contracts on the company’s behalf that the company has later tried to disown. There is, however, a notable difference that should be discussed, namely that Eric has been formally appointed as de jure managing director, whereas Richards in Hely-Hutchinson was not formally appointed to the role, but merely undertook the role with the board’s acquiescence.
· The fact that Eric was formally appointed to the role of managing director may lead you to conclude that he will have authority to re-employ George, but it should be remembered that the contract in Hely-Hutchinson was of a different kind than in our situation.
Apparent authority

· Eric may have apparent authority to purchase the computers. It will be recalled that in order for apparent authority to arise, three conditions must be met:

1. there must be a representation;

2. the representation must be relied on, and;

3. there must be an alteration of position as a result of the representation.

· The principal issue to discuss relates to the first requirement, namely that a representation must be present. Discuss the basic requirements of the representation (e.g. what must the representation state, who must make the representation etc). 

· The issue to discuss here is whether appointing Eric as managing director will amount to a representation. You will wish to discuss the relevant case law, notable Freeman & Lockyer v Buckhurst Park (Mangal) Properties Ltd,
 in which acquiescing to a person to act as de facto managing director was deemed to act as a representation indicating that the agent had the authority to engage in acts that a managing director would usually be authorized to undertake.
· You are not provided with any information regarding whether George relied on the representation or whether he altered his position, simply state the requirements and what would happen if they were and were not satisfied.
� FMB Reynolds, ‘The Ultimate Apparent Authority’ (1994) 110 LQR 21.
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