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Answer Guidance for Chapter 3 Practice Questions
	1. Define the following terms:
· agency
· principal
· factor
· broker
· del credere agent
· canvassing agent


Agency

· There is no universally accepted definition of agency. Accordingly, it is often based to use an authoritative definition. The American Law Institute’s Restatement defines agency as:

Agency is the fiduciary relationship that arises when one person (a ‘principal’) manifests assent to another person (an ‘agent’) that the agent shall act on the principal's behalf and subject to the principal's control, and the agent manifests assent or otherwise consents so to act.

· Goode and McKendrick define agency as ‘agency is the relationship arising where one person, the principal, … appoints another, the agent, … to bring about, modify, or terminate legal relations between the principal and one or more third parties.

Principal

· A principal is a person who engages another person (the agent) to perform some act on behalf of the principal, which usually results in the creation of legal relations between the principal and the third party.
Factor

· A factor is an agent who is engaged to sell goods on behalf of his principal, with the crucial characteristic being that the factor would hold or control the goods in question and would often sell them in his own name without disclosing the name of his principal.
Broker

· A broker is similar to a factor, in that he negotiates contracts for the sale of goods between his principal and third parties. The difference lies in the fact that the broker will not usually have control or possession of the goods (he is unlikely ever to see the goods) and he should not sell the goods in his own name.
Del credere agent

· A del credere agent will negotiate contracts between his principal and third parties. In addition, a del credere agent will, in return for increased commission/remuneration, also act as guarantor for the obligations of the third party. Thus, if a del credere agent negotiates a contract for the sale of goods between his principal and a third party, and the third party fails to pay for the goods (e.g. because it becomes insolvent), the del credere agent will become liable to pay the purchase price to the principal.
Canvassing agent

· The term ‘canvassing agent’ (also known as a marketing agent) usually refers to an agent who has authority to introduce third parties to the agent, but may not have the authority to negotiate or conclude contracts with such third parties on the principal’s behalf.
	2. ‘Due to their restrictive scope, the Commercial Agents (Council Directive) Regulations 1993 fail to provide self-employed agents with the protection that they deserve.’

Do you agree with this statement? Provide reasons for your answers


Introduction
· As with all essays, you should begin with an introduction that sets out what the question is about, why the topic is an important one, and how your essay will go about answering the question set. By providing an outline structure of the discussion to follow, your essay will be clearer and more structured.
History

· In many essays (though not all), it will often be beneficial to provide some form of historical discussion or context to the current law. As this essay requires you to discuss the 1993 Regulations, you will want to discuss why it is that the 1993 Regulations were introduced. The quote in the question implies that, prior to the 1993 Regulations (and indeed after if the quote is correct), self-employed agents lacked sufficient protection. Discuss how such agents lacked protection and remember to back up your contentions with appropriate authority (both academic and judicial authority exists for the proposition that self-employed agents lack authority).
· State that the concerns led to EC Directive 86/653, which was implemented by the 1993 Regulations.
· Remember that, whilst setting out the historical context of the law can be useful, the focus of this question is on the law as it currently stands. Accordingly, your historical discussion should be clear, succinct and should serve to reinforce and support the analysis to follow.

The scope of the 1993 Regulations

· The bulk of your essay will focus on an analysis of the 1993 Regulations themselves and a discussion of the extent to which the quote stated in the question is accurate.
· Perhaps the principal issue to focus on is the definition of commercial agent found in reg 2(1). As noted in the text (on p 53), the scope of the 1993 Regulations has been narrowed notably by some of the words and phrases contained within reg 2(1), although it can be argued that this narrowing of scope may be appropriate in some cases (after all the 1993 Regulations are designed only to cover commercial agents).

· In discussing the scope of the regulations, you will want to discuss the following limiting factors upon the scope of reg 2(1):
a) The 1993 Regulations only apply to ‘self-employed’ agents.

b) The Regulations only apply to agents that have continuing authority to negotiate on behalf of another person. Discuss the limitations that flow from this (e.g. agents employed to effect a one-off transaction would not be classified as commercial agents).
c) The continuing authority of the agent must lie in relation to the sale of purchase of goods (although an agent whose activities involve providing goods and services may still be a commercial agent if the provision of services is secondary). You may want to point out that whilst the courts take a broad approach as to what constitutes ‘goods’, there are still areas of confusion (e.g. computer software).
d) The Regulations only apply to agents who have authority to enter into contracts on behalf of their principals, or who have continuing authority to negotiate on behalf of their principals. You may want to point out that, in recent years, the courts have taken a more liberal approach when determining whether an agent has such authority (e.g. see PJ Pipe and Valve Co Ltd v Audco India Ltd,
 where the High Court held that marketing or canvassing agents can come within the scope of the Regulations).
· You may also want to discuss the express exclusions found in the 1993 Regulations (as discussion on pp 58-59 of the text).
Duties owed to commercial agents

· It should be remembered that essay questions (and indeed problem questions) may cover several topics, and therefore an essay may require you to discuss several topics from the law of agency.

· For example, in this essay, you might also wish to discuss those rights provided only to commercial agents by the 1993 Regulations (notably the rights to remuneration and commission, and the right to receive the information necessary for performance of the agency contract). These rights are discussed on pp 145-47 and are also the subject of many academic articles (see the further reading sections in chapters 3 and 6.
Conclusion

· Do not forget to conclude your essay. Do the arguments presented indicate that the quote in the question is correct or not? If you feel that the arguments for one side of an argument are stronger, then say so (although be careful to voice it objectively in the third person, and not as your own personal opinion).

· It may be the case that there are sound arguments on both sides and so no definitive conclusion can be reached. Again, this is perfectly acceptable. The law is not always clear and it may not be possible to fall on one side of an argument.
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