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Answer Guidance for Chapter 1 Practice Questions

	1. ‘Commercial law often has to balance competing aims. It is not possible to provide laws that are both certain and flexible and there is little doubt that English commercial law favours certainty over flexibility.’ 

Discuss the validity of this statement. 


Introduction

· As with all essays, you should begin with an introduction that sets out what the question is about, why the topic is an important one, and how your essay will go about answering the question set. By providing an outline structure of the discussion to follow, you will demonstrate to the marker that you have understood what the essay question requires you to discuss and your essay will be clearer and more structured.

· Whereas most commercial law essay questions will cover a single topic, this question could conceivably cover a number of topics, as the issues involved are central to the topic of commercial law as a whole.

· The question requires you to discuss the importance of certainty and flexibility, so you will want to discuss why these characteristics are so important and so valued.
Certainty and predictability

· Chapter 1 discusses why certainty (or predictability as Goode prefers to say) is so important. Agreement (usually via contract) lies at the heart of commerce and businesspersons need to be able to rely on the fact that agreements made will be honoured and that the courts will not lightly cast aside agreements entered into. This need for certainty can be manifested in three contentions:
1. First, the law must be clear. If principles of law (be they in case law or statute) are unclear, vague or ambiguous, then businesspersons will be unable to rely on the law. This, in turn, will make the contracting process much more unstable, as parties would be not fully aware of their legal obligations or the limitations placed upon the terms they can include within a contract. You may wish to back this argument up with an example of a law that you (or more preferably that a body of academic opinion) consider to be unclear.
2. Second, the law must also be applied in a consistent manner. If the courts’ application of the law lacks consistency, then businesspersons will find it difficult to rely on the law.
3. Third, the law must be altered cautiously and sparingly. Whilst it is clear that the law must develop to meet changing circumstances and business practices, the law should not be developing at such a pace that businesspersons cannot feel comfortable in relying on well-established legal principles.
· Discuss the advantages that can derive from a system of commercial law that promotes certainty. If the law is predictable and certain, then parties can arrange their affairs so as not to breach the law, which can avoid the expense associated with legal breaches (such as payment of legal expenses and damages). This in turn can reduce the number of cases reaching court. Those cases that reach courts can be resolved more speedily and cheaply where the law is clear and certain.
· You should, however, also set out any problems that can arise from a system of law that is overly certain. For example, courts that are overly reluctant (or unable) to change the law may, in the name of promoting certainty, impose a decision that may be harsh or unfair. You may want to provide examples of areas of commercial law that you deem to be overly rigid or where, in order to promote certainty, the imposition of an unfair decision arising could occur.
Flexibility

· The law needs to be able to react to novel and evolving commercial practice, and so it is important that the law be flexible. The law provides such flexibility in two ways:
1. First, the law provides the parties with a significant degree of party autonomy, so the parties themselves can decide the terms upon which the transaction is to proceed. Party autonomy is discussed in more detail in Commercial Law on p 6.

2. Second, the courts can give effect to trade customs, usages and practices, with such customs, usages and practices arising in many areas of commercial law. The text is littered with many such examples.
The relationship between certainty and flexibility

· As Goode has stated, the businessperson ‘wishes to have his cake and eat it; to be given predictability on the one hand and flexibility to accommodate new practices and developments on the other’
. In theory, certainty and flexibility can co-exist. The law will permit the parties a significant degree of freedom via their freedom to agree contractual terms, but if a dispute does arise, a certain system of commercial law should enable the dispute to be resolved quickly.
· In practice, however, there is often a tension between certainty and flexibility. Laws that are certain are often inflexible, to such a degree that hardship might be caused. For example, the law relating to the fiduciary duties of an agent is certain, but often to a degree that can appear harsh. See, for example, the case of Regal (Hastings) Ltd v Gulliver,
 which demonstrates how the application of a certain law can result in harshness.
· The converse is often true, so laws that are flexible often lack certainty. The development of the innominate term is a clear example of a law that provides the courts with considerable flexibility, but does so at the expense of certainty.
· You may wish to discuss which of the two characteristics is the more important (if indeed, either can be said to be more important than the other). The consensus appears to be that, where flexibility and certainty conflict, then it is usually the latter that will prevail (see e.g. Goode’s quote on p 5 of the text).
Conclusion

· Do not forget to conclude your essay. Do the arguments presented indicate that the quote in the question is correct or not? If you feel that the arguments for one side of an argument are stronger, then say so (although be careful to voice it objectively in the third person, and not as your own personal opinion).

· It may be the case that there are sound arguments on both sides and so no definitive conclusion can be reached. Again, this is perfectly acceptable. The law is not always clear and it may not be possible to fall on one side of an argument.

	2. ‘Equity has no place in commercial law. Businesspersons require certainty in their dealings and the imposition of equitable principles upon commercial transactions will render the law unacceptably uncertain.’ 

Do you agree with this statement? Provide reasons for your answers.


Introduction

· As with all essays, you should begin with an introduction that sets out what the question is about, why the topic is an important one, and how your essay will go about answering the question set. By providing an outline structure of the discussion to follow, you will demonstrate to the marker that you have understood what the essay question requires you to discuss and your essay will be clearer and more structured.
· As in the above essay, this essay should begin with a discussion of why certainty is so valued by businesspersons.

Certainty and predictability

· Chapter 1 discusses why certainty (or predictability as Goode prefers to say) is so important. Agreement (usually via contract) lies at the heart of commerce and businesspersons need to be able to rely on the fact that agreements made will be honoured and that the courts will not lightly cast aside agreements entered into. This need for certainty can be manifested in three contentions:

1. First, the law must be clear. If principles of law (be they in case law or statute) are unclear, vague or ambiguous, then businesspersons will be unable to rely on the law. This, in turn, will make the contracting process much more unstable as parties would be not fully aware of their legal obligations, or the limitations placed upon the terms they can include within a contract. You may wish to back this argument up with an example of a law that you (or more preferably that a body of academic opinion) consider to be unclear.

2. Second, the law much also be applied in a consistent manner. If the courts’ application of the law lacks consistency, then businesspersons will find it difficult to rely on the law.

3. Third, the law must be altered cautiously and sparingly. Whilst it is clear that the law must develop to meet changing circumstances and business practices, the law should not be developing at such a pace that businesspersons cannot feel comfortable in relaying on well-established legal principles.

· Discuss the advantages that can derive from a system of commercial law that promotes certainty. If the law is predictable and certain, then parties can arrange their affairs so as not to breach the law, which can avoid the expense associated with legal breaches (such as payment of legal expenses and damages). This in turn can reduce the number of cases reaching court. Those cases that reach courts can be resolved more speedily and cheaply where the law is clear and certain.

Equity

· Historically, there has been little doubt that the courts were reluctant to allow equity to permeate too deeply into commercial law on the ground that it would erode the certainty that businesspersons so value. Even today, in certain areas, this reluctance still remains (e.g. the refusal of the courts to hold that, generally, commercial parties owe each other a fiduciary relationship).

· It is clear that the court’s reluctance to allow equity to intervene has eroded to an extent and you will need to provide some examples of instances where equity has influenced the development of commercial law. Examples include:
(a) Equitable remedies such as liens, rescission, and specific performance are available in certain cases (e.g. rescission is usually available where a party has been induced into entering into a contract as a result of a misrepresentation).
(b) The courts may be willing to provide a remedy to a party that has entered into a contract through duress, or where the bargain entered into is deemed unconscionable.
(c) The courts may be willing to enforce certain promises via the doctrine of promissory estoppel.
(d) Whilst the courts may be reluctant to state that parties to a commercial contract occupy a fiduciary relationship, the courts will enforce fiduciary obligations if the parties expressly intended such obligations to arise.

(e) Trusts are regularly used in certain areas of commercial law. For example, if a customer provides advance payment for goods or services and, before the goods or services are provided, the provider of the goods/services becomes insolvent, then the advance payments may be held on trust for the customer. This is important as this will allow the customer to recover the monies advanced in priority to the other general creditors. 

· You may wish to discuss the reasons why equity’s influence has increased. Several reasons can be identified.
· You will wish to discuss the advantages and disadvantages of equity’s influence on commercial law. Discuss some of the examples of influences mentioned above. There are a number of excellent articles that discuss the role of equity on commercial law.

Conclusion

· Do not forget to conclude your essay. Do the arguments presented indicate that the quote in the question is correct or not? If you feel that the arguments for one side of an argument are stronger, then say so (although be careful to voice it objectively in the third person, and not as your own personal opinion).

· It may be the case that there are sound arguments on both sides and so no definitive conclusion can be reached. Again, this is perfectly acceptable. The law is not always clear and it may not be possible to fall on one side of an argument.
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