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Fisher v. University of Texas at Austin, 758 F. 3d 633 (5th Cir., 2014)


Abigail Fisher was rejected by the University of Texas at Austin when she applied for admission into the undergraduate program in 2008. She sued the university, claiming that the university violated her rights under the equal protection clause of the Fourteenth Amendment by making unconstitutional use of race when making admissions decisions. The University of Texas offered admission to all Texas residents who graduated in the top 10 percent of their high school class. Before Grutter v. Bollinger (2003), Texas filled out the rest of the class by relying on an Academic Index score and a Personal Achievement Index (PAI) score. The latter focused on leadership abilities and “special circumstances that give insight into a student’s background.” Although the use of the PAI increased minority representation at the university to 4.5% African American and 16.9% Hispanic, Texas officials believed the school lacked a “critical mass” of students of color. To remedy this deficiency, Texas after Grutter explicitly included race as one of the factors used in the PAI. The federal district court on a motion for summary judgment ruled that such a use of race was constitutional under Grutter and that decision was sustained by the Court of Appeals for the Fifth Circuit. Fisher appealed to the Supreme Court of the United States.  The Supreme Court by a 7–1 vote remanded the case to the lower federal courts. Justice Kennedy’s majority opinion maintained that race-conscious admissions programs passed constitutional muster only if no race-neutral alternative existed.

The Court of Appeals for the Fifth Circuit on remand maintained that the race-conscious admissions program satisfied Justice Kennedy’s conception of strict scrutiny.  Judge Higginbotham’s majority opinion declared that a holistic program that did not consider race would likely admit few to any students of color.  Both Judge Higginbotham and Judge Garza in dissent agree that the Texas Top Ten Percent Program is constitutional and that program enabled Texas to admit a fair number of persons of color.  Why does Judge Higginbotham nevertheless insist that the holistic program may use race?  Why does Judge Garza disagree?  Who has the better of the argument?  Who is more consistent with the Supreme Court’s decisions in Grutter v. Bollinger and Fisher v. University of Texas at Austin?


In June 2015, the Supreme Court decided to rehear Fisher in their 2015-16 Term?  How are they likely to decide and vote?

PATRICK E. HIGGINBOTHAM, Circuit Judge:

. . . .

In remanding, the Supreme Court held that its decision in Grutter v. Bollinger (2003) requires that “strict scrutiny must be applied to any admissions program using racial categories or classifications”; that “racial classifications are constitutional only if they are narrowly tailored to further compelling governmental interests.” . . .  The Supreme Court has made clear that “a university's educational judgment that such diversity is essential to its educational mission is one to which we defer.”37 . . .  Accordingly, a court “should ensure that there is a reasoned, principled explanation for the academic decision.”39
In both Fisher v. University of Texas at Austin (2013) and Grutter, the Supreme Court endorsed Justice Powell's conclusion that “attainment of a diverse student body ... is a constitutionally permissible goal for an institution of higher education.” . . . .  Justice Powell found Harvard's admissions program to be particularly *643 commendable. There an applicant's race was but one form of diversity that would be weighed against qualities such as “exceptional personal talents, unique work or service experience, leadership potential, maturity, demonstrated compassion, a history of overcoming disadvantage, ability to communicate with the poor, or other qualifications deemed important.” . . .  Recognizing that universities do more than download facts from professors to students, the Supreme Court recognized three distinct educational objectives served by diversity: (i) increased perspectives, meaning that diverse perspectives improve educational quality by making classroom discussion “livelier, more spirited, and simply more enlightening and interesting when the students have the greatest possible variety of backgrounds”; (ii) professionalism, meaning that “student body diversity ... better prepares [students] as professionals,” because the skills students need for the “increasingly global marketplace can only be developed through exposure to widely diverse people, cultures, ideas, and viewpoints”; and, (iii) civic engagement, meaning that a diverse student body is necessary for fostering “[e]ffective participation by members of all racial and ethnic groups in the civil life of our Nation[, which] is essential if the dream of one Nation, indivisible, is to be realized.”. . . 

. . . .

Narrow tailoring requires that the court “verify that it is ‘necessary’ for a university to use race to achieve the educational benefits of diversity.” Such a verification requires a “careful judicial inquiry into whether a university could achieve sufficient diversity without using racial classifications.” . . .  It follows, therefore, that if “a nonracial approach ... could promote the substantial interest about as well and at tolerable expenses, ... then the university may not consider race.” And it is the university that bears “the ultimate burden of demonstrating, before turning to racial classifications, that available, workable race-neutral alternatives do not suffice.” 
. . . .

We are offered no coherent response to the validity of a potentially different election by UT Austin: to invert the process and use Grutter's holistic review to select 80% or all of its students. Such an exponential increase in the use of race under the flag of narrow tailoring is perverse. Grutter blessed an admissions program, applied to the entire pool of students competing for admission, which “considers race as one factor among many, in an effort to assemble a student body that is diverse in ways broader than race.” Affording no deference, we look for narrow tailoring in UT's Austin's use of this individualized race-conscious holistic review, applied as it is only to a small fraction of the student body as the rest is consumed by race-neutral efforts.

Close scrutiny of the data in this record confirms that holistic review—what little remains after over 80% of the class is admitted on class rank alone—does not, as claimed, function as an open gate to boost minority headcount for a racial quota. Far from it. The increasingly fierce competition for the decreasing number of seats available for Texas students outside the top ten percent results in minority students being under-represented—and white students being over-represented—in holistic review admissions relative to the program's impact on each incoming class. In other words, for each year since the Top Ten Percent Plan was created through 2008, holistic review contributed a greater percentage of the incoming class of Texans as a whole than it did the incoming minority students. Examples illustrate this effect. Of the incoming class of 2008, the year Fisher applied for admission, holistic review contributed 19% of the class of Texas students as a whole—but only 12% of the Hispanic students and 16% of the black students, while contributing 24% of the white students. . . .

Given the test score gaps between minority and non-minority applicants, if holistic review was not designed to evaluate each individual's contributions to UT Austin's diversity, including those that stem from race, holistic admissions would approach an all-white enterprise. Data for the entering Texan class of 2005, the first year of the Grutter plan, show that Hispanic students admitted through holistic review attained an average SAT score of 1193, African–American students an 1118, and white students a 1295. . . .


. . . . 
 “Narrow tailoring does not require exhaustion of every race neutral alternative,” but rather “serious, good faith consideration of workable race-neutral alternatives that will achieve the diversity the university seeks.” Put simply, this record shows that UT Austin implemented every race-neutral effort that its detractors now insist must be exhausted prior to adopting a race-conscious admissions program—in addition to an automatic admissions plan not required under Grutter that admits over 80% of the student body with no facial use of race at all.

. . . .

The sad truth is that the Top Ten Percent Plan gains diversity from a fundamental weakness in the Texas secondary education system. The de facto segregation of schools in Texas enables the Top Ten Percent Plan to increase minorities in the mix, while ignoring contributions to diversity beyond race. We assume, as none here contends otherwise, that this “segregation [is] not the ‘product ... of state action but of private choices,’ having no ‘constitutional implications' ” and therefore it is “a question for the political branches to decide[ ] the manner—which is to say the process—of its resolution.” In short, these demographics are directly relevant to the choices made by the political branches of Texas as they acted against the backdrop of this unchallenged reality in their effort to achieve a diverse student body. Texas is here an active lab of experimentation embraced by the Court in Schuette v. BAMN (2014). We reference here these unchallenged facts of resegregation not in justification of a racial remedy, but because the racial makeup and relative performance of Texas high schools bear on the workability of an alternative to any use of race for 80% of student admissions to UT Austin. The political branches opted for this facially race-neutral alternative—a narrow tailoring in implementation of their goal of diversity.

Fisher's claim can proceed only if Texas must accept this weakness of the Top Ten Percent Plan and live with its inability to look beyond class rank and focus upon individuals. Perversely, to do so would put in place a quota system pretextually race neutral. While the Top Ten Percent Plan boosts minority enrollment by skimming from the tops of Texas high schools, it does so against this backdrop of increasing resegregation in Texas public schools, where over half of Hispanic students and 40% of black students attend a school with 90%–100% minority enrollment. 
. . . .

The top decile of high schools in [poor urban school] districts—including large numbers of students from highly segregated, underfunded, and underperforming schools—all qualified for automatic admission to UT Austin. That these students were able to excel in the face of severe limitations in their high school education and earn a coveted place in UT Austin's prestigious freshman class is to be commended. That other students are left out—those who fell outside their high school's top ten percent but excelled in unique ways that would enrich the diversity of UT Austin's educational experience—leaves a gap in an admissions process seeking to create the multi-dimensional diversity that Bakke envisions.

UT Austin's holistic review program—a program nearly indistinguishable from the University of Michigan Law School's program in Grutter—was a necessary and enabling component of the Top Ten Percent Plan by allowing UT Austin to reach a pool of minority and non-minority students with records of personal achievement, higher average test scores, or other unique skills. A variety of perspectives, that is differences in life experiences, is a distinct and valued element of diversity. Yet a significant number of students excelling in high-performing schools are passed over by the Top Ten Percent Plan although they could bring a perspective not captured by admissions along the sole dimension of class rank. For example, the experience of being a minority in a majority-white or majority-minority school and succeeding in that environment offers a rich pool of potential UT Austin students with demonstrated qualities of leadership and sense of self. Efforts to draw from this pool do not demean the potential of Top Ten admittees. Rather it complements their contribution to diversity—mitigating in an important way the effects of the single dimension process.

. . . .

UT Austin urges that its first step in narrow tailoring was the admission of over 80% of its Texas students though a facially race-neutral process, and that Fisher's embrace of the sweep of the Top Ten Percent Plan as a full achievement of diversity reduces critical mass to a numerical game and little more than a cover for quotas. Fisher refuses to acknowledge this distinction between critical mass—the tipping point of diversity—and a quota. And in seeking to quantify “critical mass” as a rigid numerical goal, Fisher misses the mark. Fisher is correct that if UT Austin defined its goal of diversity by the numbers only, the Top Ten Percent Plan could be calibrated to meet that mark. To do so, however, would deny the role of holistic review as a necessary complement to Top Ten Percent admissions. We are persuaded that holistic review is a necessary complement to the Top Ten Percent Plan, enabling it to operate without reducing itself to a cover for a quota system; that in doing so, its limited use of race is narrowly tailored to this role—as small a part as possible for the Plan to succeed.

. . . .

In the growing shadow of the Top Ten Percent Plan, there was a cautious, creeping numerical increase in minority representation following the inclusion of race and ethnicity in the holistic review program, a testament, UT Austin says, to its race-conscious holistic review. We must agree. From 2004, the last facially race-neutral holistic review program year, to 2005, the first year that race and ethnicity were considered, the percentage of African–American students admitted to UT Austin climbed from 4.82% to 5.05%. The trend has continued since, climbing to 5.13% in 2006, 5.41% in 2007, and 5.67% in 2008. Similarly, the percentage of Hispanic admitted students climbed from 16.21% in 2004, to 17.88% in 2005, 18.08% in 2006, 19.07% in 2007, and 20.41% in 2008. The modest numbers only validate the targeted role of UT Austin's use of Grutter. Nor can they be viewed as a pretext for quota seeking—an assertion of Fisher's belied by the reality that over this time frame graduating Texas high school seniors approached being majority-minority. The small increases do not exceed critical mass nor imply a quota but instead bring a distinct dimension of diversity to the Top Ten Percent Plan. To be sure, critical mass can be used as a cover for quotas and proportionality goals, but it is not inevitable; UT Austin persuades that viewed objectively, under its structure, its efforts in holistic review have not been simply to expand the numbers but rather the diversity of individual contributions.

Turning in the opposite direction from her claim of racial quotas, Fisher faults UT Austin's holistic use of race for its de minimiscontribution to diversity. UT Austin replies that this turns narrow tailoring upside down. We agree. Holistic review allows selection of an overwhelming number of students by facially neutral measures and for the remainder race is only a factor of factors. Fisher's focus on the numbers of minorities admitted through the holistic gate relative to those admitted through the Top Ten Percent Plan is flawed, ignoring its role as a necessary complement to the Plan. The apt question is its contribution to the richness of diversity as envisioned by Bakke against the backdrop of the Top Ten Percent Plan. That is its palliative role claimed by UT Austin. So viewed, holistic review's low production of numbers is its strength, not its weakness.

. . . .

EMILIO M. GARZA, Circuit Judge, dissenting:

. . . . Although the University has articulated its diversity goal as a “critical mass,” surprisingly, it has failed to define this term in any objective manner. Accordingly, it is impossible *662 to determine whether the University's use of racial classifications in its admissions process is narrowly tailored to its stated goal—essentially, its ends remain unknown.

. . . . 
When a state university makes race-conscious admissions decisions, those decisions are governed by the Equal Protection Clause, even though they may appear well-intended.  Simply put, the Constitution does not treat race-conscious admissions programs differently because their stated aim is to help, not to harm.

Under strict scrutiny, a university's use of racial classifications is constitutional only if necessary and narrowly tailored to further a compelling governmental interest.  It is well-established that there is a compelling governmental interest in obtaining the educational benefits of a diverse student body.  “The diversity that furthers a compelling [governmental] interest encompasses a far broader array of qualifications and characteristics of which racial or ethnic origin is but a single though important element.” Thus, diversity cannot be defined by a “specified percentage of a particular group,” because such a definition would be “patently unconstitutional racial balancing.”  In applying strict scrutiny, it is proper for courts to defer to a university's decision to pursue the compelling governmental interest of diversity based on its “educational judgment that such diversity is essential to its educational mission.”  But, deference to the University is appropriate on this point, and this point alone. 
. . . 

In Fisher, the Supreme Court modified the narrow tailoring calculus applied in higher education affirmative action cases. . . . Now, courts must give “no deference,” to a state actor's assertion that its chosen “means ... to attain diversity are narrowly tailored to that goal.” In so doing, the Fisher Court embraced Justice Kennedy's position on “deference” from Grutter. . . .
. . . .

The majority entirely overlooks the University's failure to define its “critical mass” objective for the purposes of assessing narrow tailoring. This is the crux of this case—absent a meaningful explanation of its desired ends, the University cannot prove narrow tailoring under its strict scrutiny burden. Indeed, the majority repeatedly invokes the term “critical mass” without even questioning its definition. . . .  At best, the University's attempted articulations of “critical mass” before this court are subjective, circular, or tautological. The University explains only that its “concept of critical mass is defined by reference to the educational benefits that diversity is designed to produce.” And, in attempting to address when it is likely to achieve critical mass, the University explains only that it will “cease its consideration of race when it determines ... that the educational benefits of diversity can be achieved at UT through a race-neutral policy....” These articulations are insufficient. Under the rigors of strict scrutiny, the judiciary must “verify that it is necessary for a university to use race to achieve the educational benefits of diversity.”  It is not possible to perform this function when the University's objective is unknown, unmeasurable, or unclear.

. . . .
It is undeniable that the University admits only a small number of minority students under race-conscious holistic review. . . . The University fails to explainhow this small group contributes to its “critical mass” objective. . . . I agree that a race-conscious admissions plan need not have a “dramatic or lopsided impact” on minority enrollment numbers to survive strict scrutiny, as the University reads Fisher's arguments to suggest. But neither can the University prove the necessity of its racial classification without meaningfully explaining how a small, marginal increase in minority admissions is necessary to achieving its diversity goals. . . .
. . . . 
The University advances a second understanding of “critical mass,” which I will refer to as “qualitative.” Under this theory, the University says its goal is not boosting minority enrollment numbers alone, but rather promoting the quality of minority enrollment—in short, diversity within diversity. The University submits that its race-conscious holistic review allows it to select for “other types of diversity” beyond race alone, and to identify the most “talented, academically promising, and well-rounded” minority students. According to the University, these are crucial “change agents” who debunk stereotypes but who may fall outside the top 10% of their high school classes.

. . . .

. . .. The University has not shown that qualitative diversity is absent among the minority students admitted under the race-neutral Top Ten Percent Law. That is, the University does not evaluate the diversity present in this group before deploying racial classifications to fill the remaining seats. The University does not assess whether Top Ten Percent Law admittees exhibit sufficient diversity within diversity, whether the requisite “change agents” are among them, and whether these admittees are able, collectively or individually, to combat pernicious stereotypes. There is no such evaluation despite the fact that Top Ten Percent Law admittees also submit applications with essays, and are even assigned PAI scores for purposes of admission to individual schools. . . . The majority's discussion of numerous “resegregated” Texas school districts is premised on the dangerous assumption that students from those districts (at least those in the top ten percent of each class) do not possess the qualities necessary for the University of Texas to establish a meaningful campus diversity. 

. . . .

. . . . [T]here are two distinct flaws with the University's assurances that its own, internal, periodic review is sufficient to safeguard against any unconstitutional use of race. First, strict scrutiny does not allow the judiciary to delegate wholesale to state actors the task of determining whether a race-conscious admissions policy continues to be necessary. . . . Second, while the University correctly considers a range of factors in its assessment of the necessity of its use of race,  it has still not explained to us how this consideration takes place. In describing its periodic review process, the University never explains how the various factors are measured, the weight afforded to each, and what combination thereof would yield a “critical mass” of diversity sufficient to cease use of racial classifications.

. . . . 
Certain aspects of the University's admissions policy do parallel the features of the plan upheld in Grutter—race is only a sub-factor within a holistic, individualized review process, and the University's goal is framed in terms of “critical mass.” But the University, under mandate by the Texas Legislature's Top Ten Percent Law, admits the majority of its entering class through a separate, race-neutral scheme. This inevitably impacts the narrow tailoring calculus presently under consideration. That is, while the University's race-conscious admissions policy is conceptually derived from the University of Michigan Law School's approach, the two are quite distinct in practice: The University's holistic review coexists with a separate process that admits a large population of students, a circumstance not contemplated in Grutter. 
Similarity to Grutter is not a narrow-tailoring talisman that insulates the University's policy from strict scrutiny. The University's burden is to prove that its own use of racial classifications is necessary and narrowly tailored for achieving its own diversity objectives.

. . . .

The Top Ten Percent Law matters only insofar as it causes the University to admit a large number of minority students separate and apart from the holistic review process. That is, the Law creates a separate admissions channel for many minority students, which then calls into question the necessity of using race as a factor in the holistic review process for filling the remaining seats. Whether, in light of the Top Ten Percent Law, race-conscious holistic review is more or less necessary is an open question, and it is the University that bears the burden of explaining how the Law impacts its achievement of its diversity goal. Here, it has failed to do so, under any theory of “critical mass” it has proffered. 
. . . .
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