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Barber v. Bryant, No. 3:16-CV-417-CWR-LRA (Dist. SD Miss., 2016)

In 2015, the U.S. Supreme Court held that the U.S. Constitution required states to recognize same-sex marriages. The ruling was controversial and provoked a substantial political reaction. Mississippi was among the states that had a specific ban on same-sex marriages in place at the time of the Supreme Court’s opinion. A federal circuit court quickly held that Mississippi’s ban was unconstitutional. The state legislature responded by passing House Bill 1523, styled the “Protecting Freedom of Conscience from Government Discrimination Act.” In section two of the act, the legislature identified three “sincerely held religious beliefs or moral convictions” relating to traditional marriage and sexual identity. The act specified that the state would take no action against individuals or organizations that took a variety of actions based on those beliefs (such as refusing to rent housing to transgender individuals or provide wedding services to same-sex couples). A group of individuals and organizations, including Reverend Rims Barber filed suit in federal district court against several state government officials, including Governor Phil Bryant, seeking an injunction against the enforcement of the statute arguing that HB 1523 reflected ideals that were contrary to their own deeply held religious beliefs (and thus violated the establishment clause) and authorized differential treatment of individuals in the state based on their status (and thus violated the equal protection clause). The district court granted the motion and declared HB 1523 unconstitutional.*
JUDGE REEVES,

…

The United States Supreme Court has spoken clearly on the constitutional principles at stake. Under the Establishment Clause of the First Amendment, a state “may not aid, foster, or promote one religion or religious theory against another.” “When the government acts with the ostensible and predominant purpose of advancing religion, it violates that central Establishment Clause value of official religious neutrality, there being no neutrality when the government’s ostensible object is to take sides.” McCreary County, Kentucky v. ACLU of Kentucky (2005). Under the Equal Protection Clause of the Fourteenth Amendment, meanwhile, a state may not deprive lesbian and gay citizens of “the protection of general laws and policies that prohibit arbitrary discrimination in governmental and private settings.” Romer v. Evans (1996).
HB 1523 grants special rights to citizens who hold one of three “sincerely held religious beliefs or moral convictions” reflecting disapproval of lesbian, gay, transgender, and unmarried persons. That violates both the guarantee of religious neutrality and the promise of equal protection of the laws.

The Establishment Clause is violated because persons who hold contrary religious beliefs are unprotected – the State has put its thumb on the scale in favor of some religious beliefs over others. Showing such favor tells “nonadherents that they are outsiders, not full members of the political community, and . . . adherents that they are insiders, favored members of the political community.” Santa Fe Independent School District v. Doe (2000). And the Equal Protection Clause is violated by HB 1523’s authorization of arbitrary discrimination against lesbian, gay, transgender, and unmarried persons.

. . . .

“The Constitution’s guarantee of equality must at the very least mean that a bare [legislative] desire to harm a politically unpopular group cannot justify disparate treatment of that group.” United States v. Windsor (2013). Laws motivated by “an improper animus” toward such a group require special scrutiny.
When examining animus arguments, courts look at “the design, purpose, and effect” of the challenged laws. . . .

. . . .

The State says the primary motivating force behind HB 1523 was to address the denigration and disfavor religious persons felt in the wake of Obergefell v. Hodges (2015). . . . 

. . . .
The title, text, and history of HB 1523 indicate that the bill was the State’s attempt to put LGBT citizens back in their place after Obergefell. The majority of Mississippians were granted special rights to not serve LGBT citizens, and were immunized from the consequences of their actions. LGBT Mississippians, in turn, were “put in the solitary class with respect to transactions and relations in both the private and governmental spheres” to symbolize their second-class status. . . . 

Next up is the impact HB 1523 will have on LGBT Mississippians. Although the bill is far-reaching and could have consequences in many areas of daily life, Romer suggests that this Court should devote attention to HB 1523’s effect on existing anti-discrimination laws and policies. The Court turns to that narrow issue now.

As a state law, HB 1523 would preempt, or invalidate, all city, county, and public school ordinances and policies that prohibit discrimination on the basis of sexual orientation or gender identity. The same was true in Romer.

. . . .

As in Romer and Windsor, the effect of HB 1523 would demean LGBT citizens, remove their existing legal protections, and more broadly deprive them their right to equal treatment under the law.

This brings the Court to whether the Government has a legitimate basis for HB 1523. While most laws classify and make distinctions, all laws do not violate equal protection. The Supreme Court has attempted to reconcile this dilemma by holding that “if a law neither burdens a fundamental right nor targets a suspect class, we will uphold the legislative classification so long as it bears a rational relation to some legitimate end.”

. . . .

Neither the Supreme Court nor the Fifth Circuit “has recognized sexual orientation as a suspect classification or protected group; nevertheless, a state violates the Equal Protection Clause if it disadvantages homosexuals for reasons lacking any rational relationship to legitimate governmental aims.” . . .
. . . . The State contends that HB 1523 furthers its “legitimate governmental interest in protecting religious beliefs and expression and preventing citizens from being forced to act against those beliefs by their government.” This is a legitimate governmental interest, but not one with any rational relationship to HB 1523.

The Supreme Court “has long recognized that the government may accommodate religious practices without violating the Establishment Clause.” The First Amendment, the Mississippi Constitution, and Mississippi’s Religious Freedom Restoration Act (RFRA) all protect Mississippi’s citizens’ religious exercise – and in a broader way than HB 1523. Mississippi’s RFRA in particular states that the government “may substantially burden a person’s exercise of religion only if it demonstrates that application of the burden to the person: (i) Is in furtherance of a compelling governmental interest; and (ii) Is the least restrictive means of furthering that compelling governmental interest. Its plain language provides the substantial protection from governmental discrimination on the basis of religious exercise.
Mississippi’s RFRA grants all people the right to seek relief from governmental interference in their religious exercise, not just those who hold certain beliefs. This critical distinction between RFRA and HB 1523 cannot be overlooked.

. . . . Under the guise of providing additional protection for religious exercise, it creates a vehicle for state-sanctioned discrimination on the basis of sexual orientation and gender identity. It is not rationally related to a legitimate end.

. . . .

The deprivation of equal protection of the laws is HB 1523’s very essence. It violates the Fourteenth Amendment.

. . . .

The public may be surprised to know the true origins of the Establishment Clause. As chronicled by the Supreme Court, history reveals that the Clause was not originally intended to protect atheists and members of minority faiths. It was written to protect Christians from other Christians. Only later were other faith groups protected.

. . . .

. . . . The essential insight from history is that the First Amendment was originally enacted to prohibit a state from creating second-class Christians. And while the law has expanded to protect persons of other faiths, or no faith at all, the core principle of government neutrality between religious sects has remained constant through the centuries. 

The question now is whether, in light of history and precedent, HB 1523 violates the Establishment Clause. The Court concludes that it does in at least two ways.

First, HB 1523 establishes an official preference for certain religious beliefs over others. 

Under applicable precedent, “when it is claimed that a denominational preference exists, the initial inquiry is whether the law facially differentiates among religions” or “differentiate[s] among sects.” Hernandez v. C.I.R. (1989).

. . . .

On its face, HB 1523 constitutes an official preference for certain religious tenets. If three specific beliefs are “protected by this act,” it follows that every other religious belief is a citizen holds is not protected by the act. Christian Mississippians with religious beliefs contrary to section 2 become second-class Christians. The exclusion from HB 1523 sends a message “that they are outsiders, not full members of the political community, and an accompanying message to adherents that they are insiders, favored members.” The same is true for members of others faith groups who do not subscribe to the section 2 beliefs.
. . . . 

For [plaintiffs], their religious values cause them to believe that same-sex couples may marry in a Christian ceremony blessed by God. They also believe that same-sex couples may consummate that marriage as any other. . . .

The Reverends, however, are not entitled to any of the protections of HB 1523. The bill instead shows the State’s favor for the exact opposite beliefs by giving special privileges to citizens who hold section 2 beliefs. In so doing the State indicates that the Reverends hold disfavored, minority beliefs, while citizens who hold section 2 beliefs are preferred members of the majority entitled to a broad array of special legal immunities.

The First Amendment prohibits states from putting their thumbs on the scales in this way. Laws must make religious rights and protections available “on an equal basis to both the Quaker and the Roman Catholic.” . . . But HB 1523 favors Southern Baptist over Unitarian doctrine, Catholic over Episcopalian doctrine, and Orthodox Judaism over Reform Judaism doctrine, to list just a few examples.

. . . .

[T]he State says HB 1523 is justified by a compelling government interest in accommodating the free exercise of religion. The underlying premise of this interest is that members of some religious sects believe that any act which brings them into contact with same-sex marriage or same-sex relationships makes the believer complicit in the same-sex couples’ sin, in violation of the believer’s own exercise of religion. The idea is that baking a cake for a same-sex wedding “makes the baker complicit in a same-sex relationship to which he objects.”
The problem is that the State has not identified any actual, concrete problem of free exercise violations. . . . 

In this case . . . it is difficult to see the compelling government interest in favoring three enumerated beliefs over others. . . . It is not within our tradition to respect one clerk’s religious objections to issuing a marriage license to a formerly-divorced person. The government is not in a position to referee the validity of Leviticus 18:22 (“Thou shalt not lie with mankind, as with womankind; it is abomination.”) versus Leviticus 21:14 (“A widow, or a divorced woman, or profane, or an harlot, these shall he not take.”).

Even if HB 1523 had encouraged the free exercise of all religions, it does not actually contribute anything toward that interest. . . . [A] clerk with a religious objection to same-sex marriage may invoke existing constitutional and statutory defenses without HB 1523. The State has not identified a purpose behind HB 1523 “that was not fully served by” prior laws.

Finally, the State claims that HB 1523 is akin to a federal statute permitting persons to opt-out of performing abortions. The comparison is inapt. . . .

It is true that part of the abortion statute permits individuals or entities to opt-out of performing all abortions. That still is not analogous to HB 1523. If doctors can opt-out of all abortions, the apples-to-apples comparison would let clerks opt-out of issuing all marriage licenses. A clerk who transfers from the marriage licensing division to the court filings division, for example, would be honoring her religious beliefs by declining to be involved in a same-sex marriage, but would not be picking and choosing which person to serve.

The Court now turns to why that kind of selective service is unlawful.

HB 1523 also violates the First Amendment because its broad religious exemption comes at the expense of other citizens.

. . . . A religious accommodation which does no harm to others is much more likely to survive a legal challenge than one which does.

Estate of Thornton v. Caldor (1985) is a good example of this principle at work. In that case, a Connecticut statute gave workers an “absolute right to work on their chosen Sabbath.” . . .

The Supreme Court invalidated the Connecticut law. The statute violated the Establishment Clause by requiring that “religious concerns automatically control over all secular interests at the workplace.” The statute did not take into account “the imposition of significant burdens on other employees required to work in place of the Sabbath observers.” “Other employees who have strong and legitimate, but non-religious, reasons for wanting a weekend day off have no rights under the statute,” the Court found, and it was wrong to make them “take a back seat to the Sabbath observer.” Because “[t]he statute has a primary effect that impermissibly advances a particular religious practice,” it violated the First Amendment.

HB 1523 fails this standard. The bill gives persons with section 2 beliefs an absolute right to refuse service to LGBT citizens without regard for the impact on their employer, coworkers, or those being denied service. . . .

. . . . 
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