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Hosanna-Tabor Evangelical Lutheran Church and School v. E.E.O.C., 65 U.S. ___ (2012)

The Hosanna-Tabor Evangelical Lutheran Church in 2005 fired Cheryl Perich, a “called” teacher in their
religious school. Perich filed a lawsuit, joined by the Equal Employment Opportunity Commission (EEOC),
laiming that she was terminated for previously threatening to file a lawsuit against the Church for violating the
Americans with Disabilities Act (ADA). The Church claimed that Perich could not sue them because the
establishment clause of the First Amendment, as incorporated by the due process clause of the Fourteenth
Amendment, gives churches the constitutional right to fire religious leaders for any reason. This local district court
agreed that the suit was barred, but that decision was reversed by the Court of Appeals for the Sixth Circuit.
Hosanna-Tabor appealed to the Supreme Court.

The Supreme Court by a 9-0 vote declared that Hosanna-Tabor had a right to fire Perich for any reason.
Chief Justice Roberts” opinion for the court declared that the First Amendment forbade any government effort to
interfere with the choice of a religious leader. The federal law forbidding retaliatory firings was neutral with respect
to religion. On what basis did Roberts distinguish-that law from the law against peyote that the justices sustained in
Employment Division v. Smith (1990)? ‘Do you; find\that distinction persuasive? Suppose Perich was fired
because she was African-American. How would the justices rule on/that case? How should they rule on that case?

CHIEF JUSTICE ROBERTS delivered the opinion of the Court.

Both Religion Clauses bar the government, from interfering with the decision of a religious group
to fire one of its ministers.

By forbidding the “establishment of religion” and guaranteeing the “free exercise thereof,” the
Religion Clauses ensured that the new Federal Government—unlike the English Crown—would have no
role in filling ecclesiastical offices. The Establishment Clause prevents the Government from appointing
ministers, and the Free Exercise Clause prevents it from interfering with the freedom of religious groups
to select their own.

Until today, we have not had occasion to consider whether this freedom of a religious
organization to select its ministers is implicated by a suit alleging discrimination in employment. . . . The
Courts of Appeals have uniformly recognized the existence of a “ministerial exception,” grounded in the
First Amendment, that precludes application of such legislation to claims concerning the employment
relationship between a religious institution and its ministers.

We agree that there is such a ministerial exception. The members of a religious group put their
faith in the hands of their ministers. Requiring a church to accept or retain an unwanted minister, or
punishing a church for failing to do so, intrudes upon more than a mere employment decision. Such
action interferes with the internal governance of the church, depriving the church of control over the
selection of those who will personify its beliefs. By imposing an unwanted minister, the state infringes the
Free Exercise Clause, which protects a religious group’s right to shape its own faith and mission through
its appointments. According the state the power to determine which individuals will minister to the



faithful also violates the Establishment Clause, which prohibits government involvement in such
ecclesiastical decisions.

The EEOC and Perich acknowledge that employment discrimination laws would be
unconstitutional as applied to religious groups in certain circumstances. They grant, for example, that it
would violate the First Amendment for courts to apply such laws to compel the ordination of women by
the Catholic Church or by an Orthodox Jewish seminary. . ..

The EEOC and Perich contend that our decision in Employment Div., Dept. of Human Resources of
Ore. v. Smith (1990), precludes recognition of a ministerial exception.

It is true that the ADA’s prohibition on retaliation, like Oregon’s prohibition on peyote use, is a
valid and neutral law of general applicability. But a church’s selection of its ministers is unlike an
individual’s ingestion of peyote. Smith involved government regulation of only outward physical acts.
The present case, in contrast, concerns government interference with an internal church decision that
affects the faith and mission of the church itself. The contention that Smith forecloses recognition of a
ministerial exception rooted in the Religion Clauses has no merit.

Every Court of Appeals to have considered the question has concluded that the ministerial
exception is not limited to the head of a religious congregation, and we agree. We are reluctant, however,
to adopt a rigid formula for deciding when an employee qualifies as a minister. It is enough for us to
conclude, in this our first case involving the ministerial exception, that the exception covers Perich, given
all the circumstances of her employment.

Perich’s title as a minister reflected a significant degree of religious training followed by a formal
process of commissioning. . . .

Perich’s job duties reflected a role in conveying the Church’s message and carrying out its
mission. Hosanna-Tabor expressly charged her with “lead[ing] others toward Christian maturity” and
“teach[ing] faithfully the Word of God, the Sacred Scriptures, in its truth and purity and as set forth in all
the symbolical books of the Evangelical Lutheran Church.” In fulfilling these responsibilities, Perich
taught her students religion four days a week, and led-them in prayer three times a day. Once a week, she
took her students to a school-wide chapel service, and —about twice a year —she took her turn leading it,
choosing the liturgy, selecting the hymns, and delivering a short message based on verses from the Bible.
During her last year of teaching, Perich also led her fourth graders in‘a brief devotional exercise each
morning. As a source of religious instruction, Perich performed an important role in transmitting the
Lutheran faith to the next generation.

In light of these considerations—the [formal title given Perich by the Church, the substance
reflected in that title, her own use of that title, and the important religious functions she performed for
the Church —we conclude that Perich was a minister covered by the ministerial exception.

The EEOC and Perich suggest that Hosanna-Tabor’s asserted religious reason for firing Perich—
that she violated the Synod’s commitment to internal dispute resolution—was pretextual. That
suggestion misses the point of the ministerial exception. The purpose of the exception is not to safeguard
a church’s decision to fire a minister only when it is made for a religious reason. The exception instead
ensures that the authority to select and control who will minister to the faithful—a matter “strictly
ecclesiastical.”

. The interest of society in the enforcement of employment discrimination statutes is
undoubtedly important. But so too is the interest of religious groups in choosing who will preach their
beliefs, teach their faith, and carry out their mission. When a minister who has been fired sues her church
alleging that her termination was discriminatory, the First Amendment has struck the balance for us. The
church must be free to choose those who will guide it on its way.

JUSTICE THOMAS, concurring.



I'join the Court’s opinion. I write separately to note that, in my view, the Religion Clauses require
civil courts to apply the ministerial exception and to defer to a religious organization’s good-faith
understanding of who qualifies as its minister. As the Court explains, the Religion Clauses guarantee
religious organizations autonomy in matters of internal governance, including the selection of those who
will minister the faith. A religious organization’s right to choose its ministers would be hollow, however,
if secular courts could second-guess the organization’s sincere determination that a given employee is a
“minister” under the organization’s theological tenets. . . .

JUSTICE ALITO, with whom JUSTICE KAGAN joins, concurring.

The First Amendment protects the freedom of religious groups to engage in certain key religious
activities, including the conducting of worship services and other religious ceremonies and rituals, as
well as the critical process of communicating the faith. Accordingly, religious groups must be free to
choose the personnel who are essential to the performance of these functions.

The “ministerial” exception should be tailored to this purpose. It should apply to any
“employee” who leads a religious organization, conducts worship services or important religious
ceremonies or rituals, or serves as a messenger or teacher of its faith. If a religious group believes that the
ability of such an employee to perform these key functions has been compromised, then the constitutional
guarantee of religious freedom protects the group’s right to remove the employee from his or her
position.

When it comes to the expression and inculcation'of religious doctrine, there can be no doubt that
the messenger matters. Religious teachings cover 'the gamut from moral conduct to metaphysical truth,
and both the content and credibility of a religion’s message; depend vitally on the character and conduct
of its teachers. A religion cannot depend on someone to be an effective advocate for its religious vision if
that person’s conduct fails to live up to the religious precepts that he or she espouses. For this reason, a
religious body’s right to self-governance must incliude the ability to select, and to be selective about, those
who will serve as the very “embodiment of its message” and “its voice to the faithful.” A religious body’s
control over such “employees” is an essential component of its freedom to speak in its own voice, both to
its own members and to the outside world.



