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Shortly after his inauguration as president, Donald Trump signed Executive Order No. 13769, which suspended 

entry of foreign nationals from seven named, majority-Muslim countries for 90d days so that executive officials 

could review adequacy of existing procedures for determining whether such individuals posed a risk to national 

security (the so-called “travel ban”). The order was controversial, and its implementation was extremely chaotic. 

Within days, a federal district court issued a nationwide injunction precluding implementation of the order. The 

administration withdrew the order and issued a new one (EO No. 13780) providing somewhat greater justification 

for the administration’s actions and more limited application to refugees. 

The second order was again challenged in court, and new injunctions were issued by district courts and 

upheld by the Ninth and Fourth Circuit Courts of Appeals. Those courts concluded that the executive order was not 

motivated by concerns of national security but rather by animus toward Muslims. The Fourth Circuit case was 

heard en banc and consolidated several individual cases involving differently situated foreign nationals, ranging 

from American residents who had applied for immigration visas for family members living abroad to American 

residents who had “feelings of disparagement and exclusion” as a result of the administration’s rhetoric and actions 

to organizations that provided assistance to refugees to a scholarly association worried that the travel ban would 

affect attendance at its academic conference. A divided circuit court concluded that the plaintiffs had a substantial 

likelihood of success on their claim that the travel ban violated the establishment clause of the First Amendment and 

that the balance of harms favored the plaintiffs, and the court therefore affirmed the injunction. 

 

CHIEF JUDGE GREGORY. 

The question for this Court, distilled to its essential form, is whether the Constitution, as the 

Supreme Court declared in Ex parte Milligan (1866), remains ‚a law for rulers and people, equally in war 

and in peace.‛ And if so, whether it protects Plaintiffs’ right to challenge an Executive Order that in text 

speaks with vague words of national security, but in context drips with religious intolerance, animus, and 

discrimination. Surely the Establishment Clause of the First Amendment yet stands as an untiring 

sentinel for the protection of one of our most cherished founding principles—that government shall not 

establish any religious orthodoxy, or favor or disfavor one religion over another. Congress granted the 

President broad power to deny entry to aliens, but that power is not absolute. It cannot go unchecked 

when, as here, the President wields it through an executive edict that stands to cause irreparable harm to 

individuals across this nation. Therefore, for the reasons that follow, we affirm in substantial part the 

district court’s issuance of a nationwide preliminary injunction as to Section 2(c) of the challenged 

Executive Order. 

. . . 

The First and Second Executive Orders were issued against a backdrop of public statements by 

the President and his advisors and representatives at different points in time, both before and after the 

election and President Trump’s assumption of office. . . . 
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On December 7, 2015, then-candidate Trump published a ‚Statement on Preventing Muslim 

Immigration‛ on his campaign website, which proposed ‚a total and complete shutdown of Muslims 

entering the United States until our country’s representatives can figure out what is going on.‛ . . . 

In an interview with CNN on March 9, 2016, Trump professed, ‚I think Islam hates us,‛ and 

‚*W+e can’t allow people coming into the country who have this hatred.‛ Katrina Pierson, a Trump 

spokeswoman, told CNN that ‚*w+e’ve allowed this propaganda to spread all through the country that 

*Islam+ is a religion of peace.‛ In a March 22, 2016 interview with Fox Business television, Trump 

reiterated his call for a ban on Muslim immigration, claiming that this proposed ban had received 

‚tremendous support‛ and stating, ‚we’re having problems with the Muslims, and we’re having 

problems with Muslims coming into the country.‛ . . . 

Candidate Trump later recharacterized his call to ban Muslims as a ban on nationals from certain 

countries or territories. On July 17, 2016, when asked about a tweet that said, ‚Calls to ban Muslims from 

entering the U.S. are offensive and unconstitutional,‛ then-candidate Trump responded, ‚So you call it 

territories. OK? We’re gonna do territories.‛ He echoed this statement a week later in an interview with 

NBC’s Meet the Press. When asked whether he had ‚pulled back‛ on his ‚Muslim ban,‛ Trump replied, 

‚We must immediately suspend immigration from any nation that has been compromised by terrorism 

until such time as proven vetting mechanisms have been put in place.‛ Trump added, ‚I actually don’t 

think it’s a rollback. In fact, you could say it’s an expansion. I’m looking now at territories. People were so 

upset when I used the word Muslim. Oh, you can’t use the word Muslim. Remember this. And I’m okay 

with that, because I’m talking territory instead of Muslim.‛ . . . 

. . . 

. . . For a district court to grant a preliminary injunction, ‚a plaintiff ‘must establish *1+ that he is 

likely to succeed on the merits, [2] that he is likely to suffer irreparable harm in the absence of 

preliminary relief, [3] that the balance of equities tips in his favor, and [4] that an injunction is in the 

public interest.’‛ . . . 

. . . 

The Supreme Court, citing ‚Congress’ ‘plenary power to make rules for the admission of aliens 

and to exclude those who possess those characteristics which Congress has forbidden,’‛ found that the 

longstanding principle of deference to the political branches in the immigration context limited its review 

of plaintiffs’ challenge. The Court held that ‚when the Executive exercises this power *to exclude an 

alien] on the basis of a facially legitimate and bona fide reason, the courts will neither look behind the 

exercise of that discretion, nor test it by balancing its justification against the *plaintiffs’+ First 

Amendment interests.‛ Kleindienst v. Mandel (1972) . . . . 

. . . 

But in another more recent line of cases, the Supreme Court has made clear that despite the 

political branches’ plenary power over immigration, that power is still ‚subject to important 

constitutional limitations,‛ Zadvydas v. Davis (2001) and that it is the judiciary’s responsibility to uphold 

those limitations. These cases instruct that the political branches’ power over immigration is not 

tantamount to a constitutional blank check, and that vigorous judicial review is required when an 

immigration action’s constitutionality is in question. 

. . . 

. . . The government need only show that the challenged action is ‚facially legitimate and bona 

fide‛ to defeat a constitutional challenge. These are separate and quite distinct requirements. To be 

‚facially legitimate,‛ there must be a valid reason for the challenged action stated on the face of the 

action. 

And as the name suggests, the ‚bona fide‛ requirement concerns whether the government issued 

the challenged action in good faith. . . . In the typical case, it will be difficult for a plaintiff to make an 
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affirmative showing of bad faith with plausibility and particularity.  And absent this affirmative showing, 

courts must defer to the government’s ‚facially legitimate‛ reason for the action. 

. . . 

Plaintiffs here claim that EO-2 invokes national security in bad faith, as a pretext for what really 

is an anti-Muslim religious purpose. Plaintiffs point to ample evidence that national security is not the 

true reason for EO-2, including, among other things, then-candidate Trump’s numerous campaign 

statements expressing animus towards the Islamic faith [and] his proposal to ban Muslims from entering 

the United States. . . . Plaintiffs also point to the comparably weak evidence that EO-2 is meant to address 

national security interests, including the exclusion of national security agencies from the decisionmaking 

process, the post hoc nature of the national security rationale, and evidence from DHS that EO-2 would 

not operate to diminish the threat of potential terrorist activity. 

. . . 

We find for several reasons that because Plaintiffs have made an affirmative showing of bad 

faith, applying the Lemon v. Kurtzman (1971) test to analyze EO-2’s constitutionality is appropriate. . . . 

. . . We therefore proceed to ‚look behind‛ EO-2 using the framework developed in Lemon to 

determine if EO-2 was motivated by a primarily religious purpose, rather than its stated reason of 

promoting national security. 

To prevail under the Lemon test, the Government must show that the challenged action (1) ‚ha*s+ 

a secular legislative purpose,‛ (2) that ‚its principal or primary effect *is+ one that neither advances nor 

inhibits religion,‛ and (3) that it does ‚not foster ‘an excessive government entanglement with religion.’‛ 

The Government must satisfy all three prongs of Lemon to defeat an Establishment Clause challenge. The 

dispute here centers on Lemon’s first prong. 

In the Establishment Clause context, ‚purpose matters.‛ Under the Lemon test’s first prong, the 

Government must show that the challenged action ‚ha*s+ a secular legislative purpose.‛ Accordingly, the 

Government must show that the challenged action has a secular purpose that is ‚genuine, not a sham, 

and not merely secondary to a religious objective.‛ . . . 

. . . 

The evidence in the record, viewed from the standpoint of the reasonable observer, creates a 

compelling case that EO-2’s primary purpose is religious. Then-candidate Trump’s campaign statements 

reveal that on numerous occasions, he expressed anti-Muslim sentiment, as well as his intent, if elected, 

to ban Muslims from the United States. . . . 

. . . 

These statements, taken together, provide direct, specific evidence of what motivated both EO-1 

and EO-2: President Trump’s desire to exclude Muslims from the United States. The statements also 

reveal President Trump’s intended means of effectuating the ban: by targeting majority-Muslim nations 

instead of Muslims explicitly. And after courts enjoined EO-1, the statements show how President Trump 

attempted to preserve its core mission: by issuing EO-2—a ‚watered down‛ version with ‚the same basic 

policy outcomes.‛ . . . We need not probe anyone’s heart of hearts to discover the purpose of EO-2, for 

President Trump and his aides have explained it on numerous occasions and in no uncertain terms. . . . 

The Government argues, without meaningfully addressing Plaintiffs’ proffered evidence, that 

EO-2’s primary purpose is in fact secular because it is facially neutral and operates to address the risks of 

potential terrorism without targeting any particular religious group. That EO-2’s stated objective is 

religiously neutral is not dispositive; the entire premise of our review under Lemon is that even facially 

neutral government actions can violate the Establishment Clause. . . . 

. . . 

The Government separately contends that our purpose inquiry should not extend to ‚extrinsic 

evidence‛ that is beyond EO-2’s relevant context. . . . But this is clearly incorrect, as the Supreme Court 
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has explicitly stated that we review more than just the face of a challenged action. Board of Education of 

Kiryas Joel Vill. Sch. Dist. v. Grumet (1994). 

. . . 

. . . We recognize that in many cases, campaign statements may not reveal all that much about a 

government actor’s purpose. But we decline to impose a bright-line rule against considering campaign 

statements, because as with any evidence, we must make an individualized determination as to a 

statement’s relevancy and probative value in light of all the circumstances. The campaign statements here 

are probative of purpose because they are closely related in time, attributable to the primary 

decisionmaker, and specific and easily connected to the challenged action. . . . 

. . . For a past statement to be relevant to the government’s purpose, there must be a substantial, 

specific connection between it and the challenged government action. And here, in this highly unique set 

of circumstances, there is a direct link between the President’s numerous campaign statements promising 

a Muslim ban that targets territories, the discrete action he took only one week into office executing that 

exact plan, and EO-2, the ‚watered down‛ version of that plan that ‚get*s+ just about everything,‛ and ‚in 

some ways, more.‛ 

. . . 

The Government has repeatedly asked this Court to ignore evidence, circumscribe our own 

review, and blindly defer to executive action, all in the name of the Constitution’s separation of powers. 

We decline to do so, not only because it is the particular province of the judicial branch to say what the 

law is, but also because we would do a disservice to our constitutional structure were we to let its mere 

invocation silence the call for meaningful judicial review. The deference we give the coordinate branches 

is surely powerful, but even it must yield in certain circumstances, lest we abdicate our own duties to 

uphold the Constitution. 

. . . [O]ur finding that Plaintiffs are likely to succeed on the merits of their constitutional claim 

counsels in favor of finding that in the absence of an injunction, they will suffer irreparable harm. 

. . . 

We are likewise unmoved by the Government’s rote invocation of harm to ‚national security 

interests‛ as the silver bullet that defeats all other asserted injuries. . . . National security may be the most 

compelling of government interests, but this does not mean it will always tip the balance of the equities in 

favor of the government. . . . 

As we previously determined, the Government’s asserted national security interest in enforcing 

Section 2(c) appears to be a post hoc, secondary justification for an executive action rooted in religious 

animus and intended to bar Muslims from this country. . . . 

For similar reasons, we find that the public interest counsels in favor of upholding the 

preliminary injunction. As this and other courts have recognized, upholding the Constitution undeniably 

promotes the public interest. . . . 

When the government chooses sides on religious issues, the ‚inevitable result‛ is ‚hatred, 

disrespect and even contempt‛ towards those who fall on the wrong side of the line. . . . The risk of these 

harms is particularly acute here, where from the highest elected office in the nation has come an 

Executive Order steeped in animus and directed at a single religious group. . . . We therefore conclude 

that enjoining Section 2(c) promotes the public interest of the highest order. And because Plaintiffs have 

satisfied all the requirements for securing a preliminary injunction, we find that the district court did not 

abuse its discretion in enjoining Section 2(c) of EO-2. 

. . . 

 

JUDGE TRAXLER, concurring. 

. . . 
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JUDGE KEENAN, with whom JUDGE THACKER joins, concurring. 

. . . 

 

JUDGE WYNN, concurring. 

Invidious discrimination that is shrouded in layers of legality is no less an insult to our 

Constitution than naked invidious discrimination. We have matured from the lessons learned by past 

experiences documented, for example, in Dred Scott and Korematsu. But we again encounter the affront of 

invidious discrimination—this time layered under the guise of a President’s claim of unfettered 

congressionally delegated authority to control immigration and his proclamation that national security 

requires his exercise of that authority to deny entry to a class of aliens defined solely by their nation of 

origin. Laid bare, this Executive Order is no more than what the President promised before and after his 

election: naked invidious discrimination against Muslims. . . . 

. . . 

The constitutional avoidance canon and the delegation of authority canon bear directly on the 

scope of authority conferred on the President by Congress under Section 1182(f) because, if construed 

broadly, Section 1182(f) could authorize the President to infringe on fundamental constitutional rights. In 

particular, the Supreme Court has ‚consistently repudiated ‘(d)istinctions between citizens solely because 

of their ancestry’ *or race+ as being ‘odious to a free people whose institutions are founded upon the 

doctrine of equality.’‛ Loving v. Virginia (1967). ‚*T+he imposition of special disabilities‛ upon a group of 

individuals based on ‚immutable characteristic*s+ determined solely by the accident of birth,‛ like race 

and national origin, runs contrary to fundamental constitutional values enshrined in the Fifth and 

Fourteenth Amendments because it ‚violate*s+ ‘the basic concept of our system that legal burdens should 

bear some relationship to individual responsibility.’‛ Accordingly, the Constitution forbids ‚*p+referring 

members of any one group for no reason other than race or ethnic origin.‛ . . . 

Although religion, unlike race and national origin, is not an immutable characteristic, the 

Constitution treats classifications drawn on religious grounds as equally offensive. The First Amendment 

‚mandates governmental neutrality between religion and religion, and between religion and 

nonreligion.‛ . . . 

If, as the Government’s argument implies, Congress delegated to the President the authority to 

deny entry to an alien or group of aliens based on invidious discrimination against a race, nationality, or 

religion, then Section 1182(f) would encroach on the core constitutional values set forth in the First, Fifth, 

and Fourteenth Amendments: The President could deny entry to aliens of a particular race solely based 

on the color of their skin. The President could deny entry to citizens of a particular nation solely on the 

basis of their place of birth. The President could deny entry to adherents of a particular religion solely 

because of their subscription to that faith. Or, as this Court concludes the President likely did here, the 

President could rely on one form of invidious discrimination—discrimination based on national origin—

to serve as pretext for implementing another form of invidious discrimination—discrimination based on 

religion. 

. . . 

Here, aliens who are denied entry by virtue of the President’s exercise of his authority under 

Section 1182(f) can claim few, if any, rights under the Constitution. But when the President exercises that 

authority based solely on animus against a particular race, nationality, or religion, there is a grave risk—

indeed, likelihood—that the constitutional harm will redound to citizens. For example, we hold today that 

the denial of entry to a class of aliens solely based on their adherence to a particular religion likely 

violates the Establishment Clause by sending ‚a state-sanctioned message that foreign-born Muslims . . . 

are ‘outsiders, not full members of the political community.’‛ Likewise, were the President to deny entry 

to a class of aliens solely based on their race, citizens of that race would be subjected to a constitutionally 

cognizable ‚feeling of inferiority as to their status in the community.‛ And denying entry to classes of 
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aliens based on invidious discrimination has the potential to burden the fundamental right of citizens to 

marry the partner of their choice based on nothing more than the partner’s race, nationality, or religion. 

Put simply, when the Government engages in invidious discrimination—be it against aliens or citizens—

individuals whose rights the Constitution protects face substantial harm. 

Because construing Section 1182(f) as authorizing the President to engage in invidious 

discrimination is plainly inconsistent with basic constitutional values and because the violation of those 

values implicates the rights of citizens and lawful permanent residents, not just aliens, the Government’s 

proposed construction ‚raise*s+ serious constitutional problems.‛ 

. . . 

 

JUDGE THACKER, concurring. 

. . . 

While on the campaign trail, a non-incumbent presidential candidate has not yet taken the oath to 

‚preserve, protect and defend the Constitution,‛ U.S. Const. art. II, § 1, and may speak to a host of 

promises merely to curry favor with the electorate. Once a candidate becomes President, however, the 

Constitution vests that individual with the awesome power of the executive office while simultaneously 

imposing constraints on that power. Thus, in undertaking the Establishment Clause analysis, I believe we 

should focus our attention on conduct occurring on President Trump’s inauguration date, January 20, 

2017, and thereafter. Indeed, for the reasons below, looking to pre-inauguration conduct is neither 

advisable nor necessary. 

. . . 

 

JUDGE NIEMEYER, with whom JUDGE SHEDD and JUDGE AGEE join, dissenting. 

. . . 

The holding of Mandel ineluctably requires that we vacate the district court’s preliminary 

injunction. The similarities between Mandel and this case are numerous and significant. In both cases, 

Congress delegated power to the executive to prohibit the entry of a certain class of foreign nationals. The 

plaintiffs in each case challenged the executive’s exercise of that statutory discretion as violative of their 

individual First Amendment rights. The court in Mandel rejected this challenge because, even assuming a 

constitutional violation lurked beneath the surface of the executive’s implementation of his statutory 

authority, the reasons the executive had provided were ‚facially legitimate and bona fide.‛ We must thus 

reject this similar challenge today. 

. . . 

If the majority’s understanding had been shared by the Supreme Court, it would have compelled 

different results in each of Kleindienst v. Mandel (1972), Fiallo v. Bell (1977), and Kerry v. Din (2015), as in 

each of those cases the plaintiffs alleged bad faith with at least as much particularity as do the plaintiffs 

here. In Mandel, the allegations were such that Justice Marshall, writing in dissent, observed that ‚*e+ven 

the briefest peek behind the Attorney General’s reason for refusing a waiver in this case would reveal that 

it is a sham.‛ In Fiallo, Justice Marshall, again writing in dissent, pointed to the fact that the statute in 

question relied on ‚invidious classifications.‛ And in Din, the plaintiffs argued that the consular decision 

should be reviewed because it fell within the ‚limited circumstances where the government provides no 

reason, or where the reason on its face is illegitimate.‛ But, as those cases hold, a lack of good faith must 

appear on the face of the government’s action, not from looking behind it. 

. . . 

More problematic is the majority’s misunderstanding of Din’s actual holding, which the majority 

tries to reshape for its own ends. In Din, when the plaintiff refused to accept the curt explanation of why 

her husband was denied a visa, she claimed that due process required that the government disclose the 

factual basis for its determination. Faced with Din’s request for these underlying facts, the Supreme Court 
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declined, instead applying Mandel’s requirement that the plaintiff must show that the government’s 

reasons were not facially legitimate and not facially bona fide. . . . Nowhere did the Din Court authorize 

going behind the government’s notice for the purpose of showing bad faith. The plaintiff had to show 

facially that the notice was in bad faith, i.e., not bona fide. The majority’s selective quotations from Din, 

which conceal Din’s faithful application of Mandel, are simply misleading. Indeed, the impetus for the 

majority’s approach is revealed when it states, ‚If we limited our purpose inquiry to review of the 

operation of a facially neutral order, we would be caught in an analytical loop, where the order would 

always survive scrutiny.‛ That consequence—that facially neutral executive orders survive review—is 

precisely what Mandel requires. 

. . . 

Considering the Order on its face, as we are required to do by Mandel, Fiallo, and Din, it is entirely 

without constitutional fault. The Order was a valid exercise of the President’s authority under 8 U.S.C. §§ 

1182(f) and 1185(a) to suspend the entry of ‚any aliens‛ or ‚any class of aliens‛ and to prescribe 

‚reasonable rules, regulations, and orders‛ regarding entry, so long as the President finds that the aliens’ 

admission would be ‚detrimental to the interests of the United States.‛ . . . 

. . . 

None of the facts or conditions recited as reasons for the issuance of the Executive Order have been 

challenged as untrue or illegitimate. Indeed, the plaintiffs conceded during oral argument that if another 

candidate had won the presidential election in November 2016 and thereafter entered this same Executive 

Order, they would have had no problem with the Order. As counsel for the plaintiffs stated, ‚I think in 

that case *the Order+ could be constitutional.‛ Similarly, the district court found the face of the Order to 

be neutral in terms of religion. And the majority too so concludes. 

. . . 

The majority’s new rule, which considers statements made by candidate Trump during the 

presidential campaign to conclude that the Executive Order does not mean what it says, is fraught with 

danger and impracticability. Apart from violating all established rules for construing unambiguous 

texts—whether statutes, regulations, executive orders, or, indeed, contracts—reliance on campaign 

statements to impose a new meaning on an unambiguous Executive Order is completely strange to 

judicial analysis. 

The Supreme Court has repeatedly warned against ‚judicial psychoanalysis of a drafter’s heart of 

hearts.‛ And consistent with that warning, the Court has never, ‚in evaluating the legality of executive 

action, deferred to comments made by such officials to the media.‛ The Court’s reluctance to consider 

statements made in the course of campaigning derives from good sense and a recognition of the pitfalls 

that would accompany such an inquiry. 

Because of their nature, campaign statements are unbounded resources by which to find intent of 

various kinds. They are often short-hand for larger ideas; they are explained, modified, retracted, and 

amplified as they are repeated and as new circumstances and arguments arise. And they are often 

ambiguous. A court applying the majority’s new rule could thus have free reign to select whichever 

expression of a candidate’s developing ideas best supports its desired conclusion. 

Moreover, opening the door to the use of campaign statements to inform the text of later 

executive orders has no rational limit. If a court, dredging through the myriad remarks of a campaign, 

fails to find material to produce the desired outcome, what stops it from probing deeper to find 

statements from a previous campaign, or from a previous business conference, or from college? 

And how would use of such statements take into account intervening acts, events, and 

influences? When a candidate wins the election to the presidency, he takes an oath of office to abide by 

the Constitution and the laws of the Nation; he appoints officers of the government and retains advisors, 

usually specialized in their field. Is there not the possibility that a candidate might have different 

intentions than a President in office? And after taking office, a President faces new external events that 
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may prompt new approaches altogether. How would a court assess the effect of these intervening events 

on presidential intent without conducting judicial psychoanalysis? 

. . . 

Moreover, the unbounded nature of the majority’s new rule will leave the President and his 

Administration in a clearly untenable position for future action. It is undeniable that President Trump 

will need to engage in foreign policy regarding majority-Muslim nations, including those designated by 

the Order. And yet the majority now suggests that at least some of those future actions might also be 

subject to the same challenges upheld today. Presumably, the majority does not intend entirely to stop the 

President from creating policies that address these nations, but it gives the President no guidelines for 

‚cleansing‛ himself of the ‚taint‛ they have purportedly identified. 

Finally, the new rule would by itself chill political speech directed at voters seeking to make their 

election decision. It is hard to imagine a greater or more direct chill on campaign speech than the 

knowledge that any statement made may be used later to support the inference of some nefarious intent 

when official actions are inevitably subjected to legal challenges. Indeed, the majority does not even deny 

that it employs an approach that will limit communication to voters. Instead, it simply opines remarkably 

that such chilling is ‚a welcome restraint.‛ 

. . . 

First, for all of the weight that the majority places on McCreary County v. American Civil Liberties 

Union (2005), it ignores that the Court there confronted a facially religious government action—the display 

of the Ten Commandments in two county courthouses. The Court in McCreary thus began with a 

presumption that the display was intended to promote religion. . . . In stark contrast, the district court here 

concluded, and the majority agrees, that nothing on the face of the Executive Order speaks to religion. 

Under McCreary, we should therefore begin with the presumption that the Order is neutral toward 

religion. 

To be sure, the Supreme Court in ‚unusual cases‛ will find a religious purpose even where the 

government action contains no facial reference to religion. The majority, quoting selectively from these 

cases, invokes them to justify its searching inquiry into whether the Order’s secular justifications were 

subordinate to a religious purpose that it has gleaned only from extrinsic statements. The majority’s 

approach, however, in no way accords with what the Court actually did in those cases. In each case, the 

Court found the government action inexplicable but for a religious purpose, and it looked to extrinsic 

evidence only to confirm its suspicion, prompted by the face of the action, that it had religious origins. 

Santa Fe Independent School District v. Doe (2000). . . . 

The Executive Order in this case fits nowhere within this line. It is framed and enforced without 

reference to religion, and the government’s proffered national security justifications, which are consistent 

with the stated purposes of the Order, withstand scrutiny. Conflicting extrinsic statements made prior to 

the Order’s enactment surely cannot supplant its facially legitimate national security purpose. . . . Indeed, 

to hold otherwise would fly in the face of the Court’s decisions upholding government actions with 

connections to religion far more obvious than those here. . . . 

. . . 

Undeterred, the majority, pursuing its objective despite the costs, opens Lemon’s already 

controversial purpose inquiry even wider. It engages in its own review of the national security 

justifications supporting the Order and concludes that protecting national security could not be the 

President’s ‚primary purpose.‛ As evidence, the majority points to the President’s level of consultation 

with national security agencies before issuing the Order; the content of internal Department of Homeland 

Security reports; the comments of former national security officials made in an amicus brief; and its own 

assessment of the national security threats described in the Order. 

This intense factual scrutiny of a facially legitimate purpose, of course, flies in the face of Mandel, 

Fiallo, and Din. But even within traditional Establishment Clause doctrine, it is an unprecedented 
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overreach. It goes far beyond the Court’s inquiry in McCreary, where the government offered a secular 

‚litigating position‛ for a facially religious action. . . . 

. . . 

 

JUDGE SHEDD, with whom JUDGE NIEMEYER and JUDGE AGEE join, dissenting. 

. . . 

This case involves the President’s attempt to impose a temporary pause on the entry of nationals 

from six countries that indisputably present national security concerns. ‚It is pertinent to observe that any 

policy toward aliens is vitally and intricately interwoven with contemporaneous policies in regard to the 

conduct of foreign relations, the war power, and the maintenance of a republican form of government. 

Such matters are so exclusively entrusted to the political branches of government as to be largely immune 

from judicial inquiry or interference.‛ Harisiades v. Shaughnessy (1952). Along this line, the Supreme Court 

has noted that ‚the Government’s interest in preventing the entry of unwanted persons and effects is at 

its zenith at the international border,‛ and has explained that the President is not obligated to disclose his 

reasons ‚for deeming nationals of a particular country a special threat . . . and even if [he] did disclose 

them a court would be ill equipped to determine their authenticity and utterly unable to assess their 

adequacy.‛ 

One thing is certain: to whatever extent it is permissible to examine the President’s national 

security decision in this case, where the President has acted ‚pursuant to an express or implied 

authorization from Congress,‛ the President’s decision is entitled to ‚the strongest of presumptions and 

the widest latitude of judicial interpretation, and the burden of persuasion would rest heavily upon any 

who might attack it.‛ Dames & Moore v. Regan (1981). This is especially true when, as here, plaintiffs seek 

preliminary injunctive relief to stop the President from executing a national security policy, for in even 

the most routine cases, which this certainly is not, a preliminary injunction ‚is a drastic and extraordinary 

remedy, which should not be granted as a matter of course.‛ 

The obvious rationale underlying these important principles has been discussed many times by 

the Supreme Court, this Court, and others, but the district court totally failed to respect them. Rather than 

giving any deference to the President (or his national security advisors) regarding his national security 

assessment, or imposing a heavy burden on the plaintiffs to overcome the President’s decision, or 

showing any sense of restraint in wielding the extraordinary remedy of injunctive relief, the district court 

simply cast aside the President’s decision as nothing more than a sham based on its own ideas concerning 

the wisdom of the Executive Order. In doing so, the district court made the extraordinary finding—based 

on a preliminary evidentiary record—that the President exercised his otherwise lawful authority to effect 

the temporary pause primarily because he bears animus towards Muslims and wants to impose a 

‚Muslim ban.‛ Remarkably, the district court made this finding while also acknowledging that the 

Executive Order is facially neutral, that there are heightened security risks with the countries listed in the 

Executive Order, and that national security interests would be served by the travel pause. 

. . . 

 

JUDGE AGEE, with whom JUDGE NIEMEYER and JUDGE SHEDD join, dissenting. 

. . . 

The plaintiffs’ pleadings show that their alleged injuries consist solely of their personal 

perception of stigmatization. . . . Despite the majority’s holding, the stigma that plaintiffs claim to have 

suffered is not a cognizable injury because it is simply a subjective disagreement with a government 

action. To allow these plaintiffs to pursue their claims based on an idiosyncratic projection of 

stigmatization is to grant every would-be Establishment Clause plaintiff who develops negative feelings 

in response to some action by the Government a court proceeding in which to vent his subjective 

reactions as a legal claim. Valley Forge Christian College v. Americans United (1982). Indeed, to find standing 



 10 

here is to find standing for not only all Muslims in America, but any American who may find the 

Executive Order (or any other Government action) personally disagreeable, which is ‚beyond all reason.‛ 

The Supreme Court ‚ha*s+ consistently held that a plaintiff raising only a generally available 

grievance about government—claiming only harm to his and every citizen’s interest in proper application 

of the Constitution and laws, and seeking relief that no more directly and tangibly benefits him than it 

does the public at large—does not state an Article III case or controversy.‛ . . . The majority does not 

provide any principled instruction on how its sweeping standing ruling is cabined to this particular case, 

and thus its holding far oversteps the bounds of traditional judicial authority. Elk Gove Unified School 

District v. Newdow (2004). . . . 

. . . 

The majority reasons that Doe #1 has third-party standing to bring an Establishment Clause 

claim. Not so. Plaintiffs do not have standing to allege violations of the Establishment Clause on behalf of 

their immigrant relatives. The relatives, in turn, do not have rights of entry or any Establishment Clause 

rights. Doe #1 is ‚seeking to vindicate, not *his+ own rights, but the rights of others.‛ 

Doe #1 has no right to, or even a reasonable expectation of, a time certain meeting with his wife in 

America. His alleged injury is based on a mere conjecture that his wife will have her embassy interview 

and obtain a discretionary visa within the ninety-day suspension period of the Executive Order when the 

State Department has cautioned, well before the Executive Order, that it may take an indefinite period to 

schedule interviews much less adjudicate visa applications. . . . 

. . . 


