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Since the latter half of the nineteenth century, Congress has by statute protected registered trademarks against
infringement by economic competitors. Registered federal trademarks make it much easier for economic actors to
market their goods in the national marketplace and prevent others from encroaching on their brand. The 1946
Lanham Act that provides the structure for current trademark law includes a “disparagement clause,” which
disallows federal registration of any trademark that “may disparage . . . persons, living or dead, institutions, beliefs,
or national symbols, or bring them into contempt or disrepute.”

In the early 2000s, Simon Tam formed a band composed entirely of Asian-Americans and named it “The
Slants.” When the band became more popular, he sought a federal trademark as a necessary step to signing on with a
record label and entering into licensing arrangements for merchandise. The federal Patent and Trademark Office
(PTO) denied the application on the grounds that the trademark was “offensive” and thus in violation of the
disparagement clause of the Lanham Act. Tam appealed that decision, and eventually the U.S. Circuit Court of
Appeals for the District of Columbia ruled that the disparagement clause violated the First Amendment. The
government appealed to the U.S. Supreme Court, which affirmed the lower court in an 80 decision. In light of that
ruling, the government also dropped its case against the trademark of the Washington Redskins professional football
team.

JUSTICE ALITO delivered the opinion of the Court,

The First Amendment prohibits Congress and other government entities and actors from
“abridging the freedom of speech”; the First Amendment does not say that Congress and other
government entities must abridge their own ability to speak freely. . . .

... When a government entity embarks on a course of action, it necessarily takes a particular
viewpoint and rejects others. The Free Speech Clause does not require government to maintain viewpoint
neutrality when its officers and employees speak about that venture.

But while the government-speech doctrine is important—indeed, essential —it is a doctrine that is
susceptible to dangerous misuse. If private speech could be passed off as government speech by simply
affixing a government seal of approval, government could silence or muffle the expression of disfavored
viewpoints. For this reason, we must exercise great caution before extending our government-speech
precedents.

At issue here is the content of trademarks that are registered by the PTO, an arm of the Federal
Government. The Federal Government does not dream up these marks, and it does not edit marks
submitted for registration. Except as required by the statute involved here, an examiner may not reject a
mark based on the viewpoint that it appears to express. Thus, unless that section is thought to apply, an
examiner does not inquire whether any viewpoint conveyed by a mark is consistent with Government
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policy or whether any such viewpoint is consistent with that expressed by other marks already on the
principal register. . . .

In light of all this, it is far-fetched to suggest that the content of a registered mark is government
speech. If the federal registration of a trademark makes the mark government speech, the Federal
Government is babbling prodigiously and incoherently. It is saying many unseemly things. It is
expressing contradictory views. It is unashamedly endorsing a vast array of commercial products and
services. And it is providing Delphic advice to the consuming public.

... Holding that the messages on Texas specialty license plates are government speech, the
Walker v. Texas Division, Sons of Confederate Veterans (2015) Court cited three factors. . . . First, license plates
have long been used by the States to convey state messages. Second, license plates “are often closely
identified in the public mind” with the State, since they are manufactured and owned by the State,
generally designed by the State, and serve as a form of “government ID.” Third, Texas “maintain[ed]
direct control over the messages conveyed on its specialty plates.” As explained above, none of these
factors are present in this case.

Perhaps the most worrisome implication of the Government’s argument concerns the system of
copyright registration. If federal registration makes a trademark government speech and thus eliminates
all First Amendment protection, would the registration of the copyright for a book produce a similar
transformation?

Trademarks are private, not government, speech.

We next address the Government’s argument that this case is governed by cases in which this
Court has upheld the constitutionality of government programs that subsidized speech expressing a
particular viewpoint. . ..

Unlike the present case, the decisions on which the Government relies all involved cash subsidies
or their equivalent. . . .

The federal registration of a trademark is nothing like the programs at issue in these cases. The
PTO does not pay money to parties seeking registration of a mark. Quite the contrary is true: An
applicant for registration must pay the PTO a filing fee of $225-$600. . . .

Our cases use the term “viewpoint” discrimination in abroad sense, and in that sense, the
disparagement clause discriminates on the bases of “viewpoint.” To be sure, the clause evenhandedly
prohibits disparagement of all groups. It applies equally to marks that damn Democrats and Republicans,
capitalists and socialists, and those arrayed on both sides of every possible issue. It denies registration to
any mark that is offensive to a substantial percentage of the members of any group. But in the sense
relevant here, that is viewpoint discrimination: Giving offense is a viewpoint.

We have said time and again that “the public expression of ideas may not be prohibited merely
because the ideas are themselves offensive to some of their hearers.” Street v. New York (1969). . ..

[W]e must confront a dispute between the parties on the question whether trademarks are
commercial speech and are thus subject to the relaxed scrutiny outlined in Central Hudson Gas & Elec.
Corp. v. Public Serv. Comm’n of N. Y. (1980). . . .

... Under Central Hudson, a restriction of speech must serve “a substantial interest,” and it must
be “narrowly drawn.” . .. The disparagement clause fails this requirement.

... But no matter how the point is phrased, its unmistakable thrust is this: The Government has
an interest in preventing speech expressing ideas that offend. And, as we have explained, that idea strikes
at the heart of the First Amendment. Speech that demeans on the basis of race, ethnicity, gender, religion,



age, disability, or any other similar ground is hateful; but the proudest boast of our free speech
jurisprudence is that we protect the freedom to express “the thought that we hate.”

The second interest asserted is protecting the orderly flow of commerce. . .. Such trademarks are
analogized to discriminatory conduct, which has been recognized to have an adverse effect on commerce.

A simple answer to this argument is that the disparagement clause is not “narrowly drawn” to
drive out trademarks that support invidious discrimination. The clause reaches any trademark that
disparages any person, group, or institution. It applies to trademarks like the following: “Down with
racists,” “Down with sexists,” “Down with homophobes.” It is not an anti-discrimination clause; it is a
happy-talk clause. In this way, it goes much further than is necessary to serve the interest asserted.

The clause is far too broad in other ways as well. The clause protects every person living or dead
as well as every institution. Is it conceivable that commerce would be disrupted by a trademark saying:
“James Buchanan was a disastrous president” or “Slavery is an evil institution”?

There is also a deeper problem with the argument that commercial speech may be cleansed of
any expression likely to cause offense. The commercial market is well stocked with merchandise that
disparages prominent figures and groups, and the line between commercial and non-commercial speech
is not always clear, as this case illustrates. If affixing the commercial label permits the suppression of any
speech that may lead to political or social “volatility,” free speech would be endangered.

Affirmed.

JUSTICE KENNEDY, with whom JUSTICE GINSBURG, JUSTICE SOTOMAYOR and JUSTICE KAGAN
join, concurring.

Those few categories of speech that the government can regulate or punish —for instance, fraud,
defamation, or incitement—are well established within our constitutional tradition. See United States v.
Stevens (2010). Aside from these and a few other narrow exceptions, it is a fundamental principle of the
First Amendment that the government may not punish or suppress speech based on disapproval of the
ideas or perspectives the speech conveys. Rosenberger v. University of Virginia (1995).

At its most basic, the test for viewpoint discrimination is whether —within the relevant subject
category—the government has singled out a subset of messages for disfavor based on the views
expressed. . . . In the instant case, the disparagement clause the Government now seeks to implement and
enforce identifies the relevant subject as “persons, living or dead, institutions, beliefs, or national
symbols.” Within that category, an applicant may register a positive or benign mark but not a derogatory
one. The law thus reflects the Government’s disapproval of a subset of messages it finds offensive. This is
the essence of viewpoint discrimination.

... The logic of the Government’s rule is that a law would be viewpoint neutral even if it
provided that public officials could be praised but not condemned. The First Amendment’s viewpoint
neutrality principle protects more than the right to identify with a particular side. It protects the right to
create and present arguments for particular positions in particular ways, as the speaker chooses. By
mandating positivity, the law here might silence dissent and distort the marketplace of ideas.

... From respondent’s submissions, itis evident he would disagree that his mark means what the
Government says it does. The trademark will have the effect, respondent urges, of reclaiming an
offensive term for the positive purpose of celebrating all that Asian-Americans can and do contribute to
our diverse Nation. While thoughtful persons can agree or disagree with this approach, the dissonance
between the trademark’s potential to teach and the Government’s insistence on its own, opposite, and
negative interpretation confirms the constitutional vice of the statute.



“Commercial speech is no exception,” the Court has explained, to the principle that the First
Amendment “requires heightened scrutiny whenever the government creates a regulation of speech
because of disagreement with the message it conveys.” Sorell v. IMS Health Inc. (2011). . ..

To the extent trademarks qualify as commercial speech, they are an example of why that term or
category does not serve as a blanket exemption from the First Amendment’s requirement of viewpoint
neutrality. ... These marks make up part of the expression of everyday life, as with the names of
entertainment groups, broadcast networks, designer clothing, newspapers, automobiles, candy bars, toys,
and so on. Nonprofit organizations—ranging from medical-research charities and other humanitarian
causes to political advocacy groups—also have trademarks, which they use to compete in a real economic
sense for funding and other resources as they seek to persuade others to join their cause. To permit
viewpoint discrimination in this context is to permit Government censorship.

JUSTICE GORSUCH took no part in the consideration or decision of this case.



