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McCullen v. Coakley, 708 F. 3rd 1 (1st Cir. 2013) 

 
 Eleanor McCullen regularly engaged in pro-life counseling outside an abortion clinic in Boston, 
Massachusetts. In 2007, the Massachusetts legislature passed a law creating a fixed thirty-five-foot buffer zone 
around all abortion clinics in the state. Persons were not allowed within that zone unless they were government 
officials, employees of the abortion clinic, patients of the abortion clinic, or individuals using the sidewalks or streets 
solely to reach some other destination. McCullen and other persons who engaged in pro-life counseling outside of 
clinics in Boston, Springfield, and Worcester, Massachusetts, asked a lower federal court for an injunction 
forbidding Martha Coakley, the state attorney general, from implementing the buffer zone. The federal district court 
ruled that the law was constitutional on its face and that decision was sustained by the Court of Appeals for the 
First Circuit. McCullen then filed a lawsuit claiming the buffer zone was unconstitutional as applied. The federal 
district court also rejected that claim. McCullen appealed to the Court of Appeals for the First Circuit. 
 The First Circuit unanimously sustained the Massachusetts buffer zone. Judge Bruce Selya’s opinion 
declared that the buffer zone was a neutral time, place, and manner restriction that left pro-life counselors with 
adequate means of communicating their messages to women seeking abortions. Why did Judge Selya believe the 
buffer zone was content neutral? Is he correct? Why did he believe that pro-life counselors have adequate means of 
communicating their messages? Is that correct? Judge Selya was appointed to the federal bench by Ronald Reagan. 
Chief Justice Rehnquist, who was also appointed by Reagan, tended to sustain restrictions on abortion protests 
outside of clinics. Was this just a coincidence or did this reflect an important strand of Reagan Republicanism? Does 
this strand still have representation on the Supreme Court, which will consider McCullen’s appeal from the First 
Circuit’s decision in the 2013–2014 term? 
 
 
SELYA, CIRCUIT JUDGE 
 

. . . .  
Few subjects have proven more controversial in modern times than the issue of abortion. The 

nation is sharply divided about the morality of the practice and its place in a caring society. But the right 
of the state to take reasonable steps to ensure the safe passage of persons wishing to enter healthcare 
facilities cannot seriously be questioned. The Massachusetts statute at issue here is a content-neutral, 
narrowly tailored time–place–manner regulation that protects the rights of prospective patients and clinic 
employees without offending the First Amendment rights of others. We therefore affirm the judgment 
below. 

. . . . 
The plaintiffs’ principal challenge to the entry of judgment on the pleadings relates to their claim 

of viewpoint discrimination. . . . [T]hey aver that “pro-choice advocates [ ] surround, cluster, yell, make 
noise, mumble, and/or talk loudly to clinic clients for the purpose of disrupting or drowning out pro-life 
speech and thwart Plaintiffs’ efforts to distribute literature.” They further aver that clinic “employees 
and/or agents stand idly on the public sidewalks and streets inside the [buffer] zone”—sometimes 
smoking, speaking with each other or on mobile phones, or drinking coffee—”even when clinic clients 
are not present.” 
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Because this issue was resolved at the pleading stage, we assume arguendo that the raw facts are 
as the plaintiffs have alleged. The question remains, however, whether the depicted conduct can fairly be 
characterized as viewpoint discrimination attributable to the state. The plaintiffs say that it can. The 
Attorney General demurs. 

We begin with the basics. The Act, on its face, is viewpoint-neutral. Although it contains a “clinic 
employee” exemption, that exemption does not purport to allow either advocacy by an exempt person or 
interference by an exempt person with the advocacy of others. 

. . . . 
The conduct described, without more, has nothing to do with the First Amendment. While 

loitering in a buffer zone by an exempt person is not expressive in nature and arguably does not serve the 
purposes of the Act, such conduct, simpliciter, does not prefer one viewpoint over another.  

What is more, the employees and agents about whom the plaintiffs complain are not state actors 
but . . . are agents of a private entity (Planned Parenthood). The Act allows these individuals to be in 
buffer zones under the clinic employee exemption. But to the extent that they have tried to use their 
exempt status either to advocate a particular point of view or to drown out the plaintiffs’ message, there 
is no allegation that such behavior has been sanctioned by the state. 

. . . . 
The bottom line is that, to be cognizable, a claim of uneven enforcement requires state action. 

Whatever actions the clinic employees and agents may have taken, this record reveals no basis for a 
plausible claim that those actions reflect a viewpoint preference of the state.  

. . . . 
This brings us to the pivotal question of whether the Act, as applied, leaves open adequate 

alternative means of communication. Each of the plaintiffs engages in communicative activities outside 
one of the three designated RHCFs. According to the plaintiffs, these communicative activities are 
intended to influence individuals seeking or considering abortions as well as “those who approve or 
perform abortions.” 

. . . . 
The record makes plain that communicative activities flourish at all three places. To begin, the 

plaintiffs and their placards are visible to their intended audience. Through their signs and 
demonstrations, the plaintiffs disseminate their message and elicit audience reactions. Their voices are 
audible. They have the option (which they sometimes have exercised) of using sound amplification 
equipment. When they and their cohorts deem it useful to do so, they congregate in groups outside a 
clinic, engage in spoken prayer, employ symbols (such as crucifixes and baby caskets), and wear 
evocative garments. They sometimes don costumes (dressing up as, say, the Grim Reaper). 

To be sure, the Act curtails the plaintiffs’ ability to carry on gentle discussions with prospective 
patients at a conversational distance, embellished with eye contact and smiles. But as long as a speaker 
has an opportunity to reach her intended audience, the Constitution does not ensure that she always will 
be able to employ her preferred method of communication. In the last analysis, “there is no constitutional 
requirement that demonstrators be granted . . . particularized access” to their desired audience. As long 
as adequate alternative means of communication exist, the First Amendment is not infringed. 

Our inquiry into the adequacy of alternative means of communication is, of course, site-specific. 
At the Boston clinic, all prospective patients must traverse a public sidewalk to gain entry. Given this 
reality, many channels of communication remain available to the plaintiffs. Those alternative channels are 
adequate to offset the restrictions inherent in the buffer zones. 

The analysis is somewhat different with respect to Worcester and Springfield. At these sites, it is 
not the buffer zones that constitute the main impediment to communicative activity; instead, it is the 
prospective patients’ unwillingness to venture off the clinics’ private property. Most prospective patients 
arrive by car, park in private lots, and use non-public walkways to enter the facility. The fact that these 
patients are not readily accessible to the plaintiffs is more a function of the physical characteristics of the 
sites than of the operation of the Act. 

This is a critically important datum. The law does not require that a patient run a public-sidewalk 
gauntlet before entering an abortion clinic. That patients choose to stay on private property or not to stop 
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their cars on approach is a matter of patient volition, not an invidious effect of the Act. First Amendment 
rights do not guarantee to the plaintiffs (or anyone else, for that matter) an interested, attentive, and 
receptive audience, available at close-range. 

One additional observation seems appropriate. In the context of abortion-related demonstrations, 
the Supreme Court has specifically recognized the interest of clinic patients both “in avoiding unwanted 
communication” and “pass[ing] without obstruction.” Consistent with this interest, the First Amendment 
does not compel prospective patients seeking to enter an abortion clinic to make any special effort to 
expose themselves to the cacophony of political protests. Nor does it guarantee to the plaintiffs the same 
quantum of communication that would exist in the total absence of regulation. A diminution in the 
amount of speech, in and of itself, does not translate into unconstitutionality. So long as adequate 
alternative means of communication exist, no more is constitutionally exigible. 

We add a coda. Even if the plaintiffs’ audience is diminished in some respects by the existence of 
the buffer zones, that diminution is not constitutionally fatal. The fact that a regulation “may reduce to 
some degree the potential audience for [the plaintiffs’] speech is of no consequence,” as long as adequate 
alternative means of communication exist.  

. . . . 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile ()
  /CalRGBProfile (Apple RGB)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 0
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo false
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /Courier
    /Courier-Bold
    /Courier-BoldOblique
    /Courier-Oblique
    /Helvetica
    /Helvetica-Bold
    /Helvetica-BoldOblique
    /Helvetica-Oblique
    /Symbol
    /Times-Bold
    /Times-BoldItalic
    /Times-Italic
    /Times-Roman
    /ZapfDingbats
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ([Based on 'Courier Export PDF'] [Based on 'Courier Export PDF'] [Based on 'Courier Export PDF'] [Based on 'Courier Export PDF'] )
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames false
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo true
      /AddRegMarks false
      /BleedOffset [
        9
        0
        9
        9
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName (sRGB IEC61966-2.1)
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 12
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


