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The Contemporary Era—Equality/Equality Under Law
Sensational Smiles, LLC v. Mullen, 793 F.3d 281 (2nd Cir. 2015)

The Connecticut State Dental Commission issued a regulation permitting only licensed dentists provide specified teeth-whitening procedures. Subsequently, the Department of Public Health sent Sensational Smiles a cease-and-desist letter for offering teeth-whitening services without a dentist. In particular, Sensational Smiles allowed someone other than a dentist to position a LED lamp to shine into a customer’s mouth for a twenty-minute treatment. Sensational Smiles filed suit in federal district court seeking an injunction to prevent enforcement of the regulation and arguing that the regulation bore no rational relationship to a legitimate governmental interest. The trial court declined to issue an injunction, and on appeal the circuit court agreed. The judges on the circuit court panel disagreed, however, on how rational basis review should be applied in the context of economic regulation.
JUDGE CALABRESI delivered the opinion of the Court.


…
The claims at issue--that the declaratory ruling violated the Constitution's Equal Protection and Due Process Clauses--are both subject to rational-basis review. . . . 

As the Supreme Court has stated on multiple occasions, rational-basis review "is not a license for courts to judge the wisdom, fairness, or logic of legislative choices." Heller v. Doe (1993). Rather, we are required to uphold the classification "if there is any reasonably conceivable state of facts that could provide a rational basis for the classification." Accordingly, to prevail, the party challenging the classification must "negative every conceivable basis which might support it."

Reviewing the record de novo, we agree with the District Court that a rational basis, within the meaning of our constitutional law, existed for Connecticut's prohibition on non-dentists pointing LED lights into their customers' mouths. All sides agree that the protection of the public's oral health is a legitimate governmental interest. The parties, however, strongly dispute whether the rule at issue rationally relates to this interest. . . . [I]t is not the role of the courts to second-guess the wisdom or logic of the State's decision to credit one form of disputed evidence over another.

Sensational Smiles argues that even if there was some basis for believing that LED lights could cause harm, there was still no rational basis for restricting the operation of LED lights to licensed dentists. This is so because dentists are not trained to use LED lights or to practice teeth whitening, and are not required to have any knowledge of LED lights in order to get dental licenses. The Commission, however, might have reasoned that if a teeth-whitening customer experienced sensitivity or burning from the light, then a dentist would be better equipped than a non-dentist to decide whether to modify or cease the use of the light, and/or to treat any oral health issues that might arise during the procedure. The Commission might also have rationally concluded that, in view of the health risks posed by LED lights, customers seeking to use them in a teeth-whitening procedure should first receive an individualized assessment of their oral health by a dentist. . . .

Sensational Smiles further argues that the rule is irrational because it allows consumers to shine the LED light into their own mouths, after being instructed in its use by unlicensed teeth-whitening professionals, but prohibits those same teeth-whitening professionals from guiding or positioning the light themselves. The law, however, does not require perfect tailoring of economic regulations, and the Dental Commission can only define the practice of dentistry; it has limited control over what people choose to do to their own mouths. Moreover, and perhaps more importantly, individuals are often prohibited from doing to (or for) others what they are permitted to do to (or for) themselves. Thus, while one may not extract another's teeth for money without a dental license, individuals can remove their own teeth with pliers at home if they so choose, and a failure to ban the latter practice would not render a ban on the former irrational. The same is true of legal services, where individuals may proceed pro se, but may not represent others without a law license.

In sum, given that at least some evidence exists that LED lights may cause some harm to consumers, and given that there is some relationship (however imperfect) between the Commission's rule and the harm it seeks to prevent, we conclude that the rule does not violate either due process or equal protection.

This would normally end our inquiry, but appellant, supported by amicus Professor Todd J. Zywicki, forcefully argues that the true purpose of the Commission's LED restriction is to protect the monopoly on dental services enjoyed by licensed dentists in the state of Connecticut. In other words, the regulation is nothing but naked economic protectionism: "rent seeking . . . designed to transfer wealth from consumers to a particular interest group." . . .

In recent years, some courts of appeals have held that laws and regulations whose sole purpose is to shield a particular group from intrastate economic competition cannot survive rational basis review. See St. Joseph Abbey v. Castille (5th Cir. 2013); Merrifield v. Lockyer (9th Cir. 2008). The Tenth Circuit, on the other hand, has squarely held that such a protectionist purpose is legitimate. Powers v. Harris (10th Cir. 2004). We join the Tenth Circuit and conclude that economic favoritism is rational for purposes of our review of state action under the Fourteenth Amendment.
Our decision is guided by precedent, principle, and practicalities. As an initial matter, we note that because the legislature need not articulate any reason for enacting its economic regulations, "it is entirely irrelevant for constitutional purposes whether the conceived reason for the challenged distinction actually motivated the legislature." FCC v. Beach Communications (1993). Accordingly, even if, as appellants contend, the Commission was in fact motivated purely by rent-seeking, the rational reasons we have already discussed in support of the regulation would be enough to uphold it.

But even if the only conceivable reason for the LED restriction was to shield licensed dentists from competition, we would still be compelled by an unbroken line of precedent to approve the Commission's action. The simple truth is that the Supreme Court has long permitted state economic favoritism of all sorts, so long as that favoritism does not violate specific constitutional provisions or federal statutes. New Orleans v. Dukes (1976); Williamson v. Lee Optical of Oklahoma Inc. (1955).

These decisions are a product of experience and common sense. Much of what states do is to favor certain groups over others on economic grounds. We call this politics. Whether the results are wise or terrible is not for us to say, as favoritism of this sort is certainly rational in the constitutional sense. To give but one example, Connecticut could well have concluded that higher costs for teeth whitening (the possible effect of the Commission's regulation) would subsidize lower costs for more essential dental services that only licensed dentists can provide, such as oral surgery 1 or tooth extraction--much as the high cost of a law or business degree at a given university may allow other students at the same university to pursue poetry on the (relatively) cheap. Even such an arguably consumer-friendly rationale is unnecessary, however, as a simple preference for dentists over teeth-whiteners would suffice. To hold otherwise would be to interpret the Fourteenth Amendment in a way that is destructive to federalism and to the power of the sovereign states to regulate their internal economic affairs. As Justice Holmes wrote over a century ago, "[t]he 14th Amendment does not enact Mr. Herbert Spencer’s Social Statics." Lochner v. New York (1905). . . .

We are buttressed in our decision by the difficulty in distinguishing between a protectionist purpose and a more "legitimate" public purpose in any particular case. Often, the two will coexist, with no consistent way to determine acceptable levels of protectionism. And a court intent on sniffing out "improper" economic protectionism will have little difficulty in finding it. Thus, even the law at 1 issue in Lochner--the paradigm of disfavored judicial review of economic regulations--might well fail the sort of rational basis scrutiny advocated by Sensational Smiles and its amicus. . . .

Of course, if economic favoritism by the states violates federal law, then, like any state action that contravenes stated federal rules, it falls under the Supremacy Clause. . . . All we hold today is that there are any number of constitutionally rational grounds for the Commission's rule, and that one of them is the favoring of licensed dentists at the expense of unlicensed teeth whiteners.

Affirmed.

JUDGE RONEY, concurring.

I join the majority opinion in its conclusion that the Dental Commission's declaratory ruling is rationally related to the state's legitimate interest in protecting the public health. Because this is sufficient to resolve the appeal, I would not reach the question of whether pure economic protectionism is a legitimate state interest for purposes of rational basis review. The majority having chosen to address that issue, I write separately to express my disagreement.

In my view, there must be at least some perceived public benefit for legislation or administrative rules to survive rational basis review under the Equal Protection and Due Process Clauses. As the majority acknowledges, only the Tenth Circuit has adopted the view that pure economic protectionism is a legitimate state interest. . . .

. . . .

A review of the Supreme Court decisions confirms the Fifth Circuit's conclusion that some perceived public benefit was recognized by the Court in upholding state and local legislation. In Williamson v. Lee Optical of Oklahoma, Inc. (1955), the Supreme Court reviewed an Oklahoma statute that, inter alia, forbade opticians from replacing eyeglass lenses without a prescription from an optometrist or ophthalmologist, even when an optician could easily and safely have done the work. In concluding that the legislation passed rational basis review, the Court recognized that the requirement of a prescription could advance the public interest in an eye examination by a doctor before the lens replacement.

In City of New Orleans v. Dukes (1976), the Court reviewed a New Orleans ordinance that prohibited food vendors from operating pushcarts in the French Quarter. A grandfather clause exempted existing vendors from the ban if they had been operating continuously in the French Quarter for at least eight years. The Supreme Court held that the exemption survived rational basis review, observing that New Orleans may have concluded that "newer businesses were less likely to have built up substantial reliance interests in continued operation" and that the grandfathered vendors may have "themselves become part of the distinctive character and charm" of the French Quarter.

. . . .

It may be that, as a practical matter, economic protectionism can be couched in terms of some sort of alternative, indisputably legitimate state interest. Indeed, the majority suggests as much when it observes that, in this case, the state may have concluded that protectionism "would subsidize lower costs for more essential dental services that only licensed dentists can provide." But it is quite different to say that protectionism for its own sake is sufficient to survive rational basis review, and I do not think the Supreme Court would endorse that approach.

Nor do I believe that rejecting pure economic protectionism as a legitimate state interest requires us to resurrect Lochner. . . .

The majority, by contrast, essentially renders rational basis review a nullity in the context of economic regulation. . . . If even the deferential limits on state action all away simply because the regulation in question is economic, then it seems that we are not applying any review, but only disingenuously repeating a shibboleth.

. . . . Our aversion to Lochner's flawed approach is well founded, but we should not respond to that aversion by abandoning the minimum requirements of due process and equal protection.

. . . .
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