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Troxel v. Granville, 530 U.S. 57 (2000)

Jenifer and Gary Troxel were the paternal grandparents of Isabelle and Natalie Troxel. Shortly after their
son, Brad Troxel, committed suicide in 1993, the children’s mother, Tommie Granville, declared that the Troxels
would be allowed only one short visit a month with their grandchildren. The Troxels filed suit, relying on a state
law that permitted courts to give any person visitation rights when granting such rights was in “the best interest of
the child.” A lower court found for the Troxels, but that decision was reversed by the Washington Court of Appeals,
which held the state law unconstitutional on the ground that parents had a constitutional right to determine
appropriate visitation rights for grandparents and others.  The Troxels appealed to the Supreme Court of the United
States.

The Supreme Court by a 6-3 vote agreed. that. the.Washington law was unconstitutional. Justice
O’Connor’s plurality opinion maintained that the due process clause of the Fourteenth Amendment granted parents
a constitutional right to determine what other adults could interact with their children. On what basis did Justice
O’Connor find that right in the Constitution? To what extent did the dissents reject the constitutional right in
question, focus on the constitutional rights of the child, orifocus on the constitutional rights of the grandparents?
What are the relevant constitutional rights in'this case?

JUSTICE O’'CONNOR announced the judgment of the:Court and delivered an opinion, in which THE
CHIEF JUSTICE, JUSTICE GINSBURG, and JUSTICE BREYER join.

The Fourteenth Amendment provides.that no.State shall.”deprive any person of life, liberty, or
property, without due process of law.” We have long recognized that the Amendment’s Due Process
Clause, like its Fifth Amendment' counterpart, “guarantees more -than fair process.” Washington v.
Glucksberg (1997). The Clause also includes a substantive component that “provides heightened
protection against government interference with certain fundamental rights and liberty interests.”

The liberty interest at issue in this case — the interest of parents in the care, custody, and control of
their children—is perhaps the oldest of the fundamental liberty interests recognized by this Court. More
than 75 years ago, in Meyer v. Nebraska (1923), we held that the “liberty” protected by the Due Process
Clause includes the right of parents to “establish a home and bring up children” and “to control the
education of their own.” . . . In subsequent cases also, we have recognized the fundamental right of
parents to make decisions concerning the care, custody, and control of their children. . . . In light of this
extensive precedent, it cannot now be doubted that the Due Process Clause of the Fourteenth
Amendment protects the fundamental right of parents to make decisions concerning the care, custody,
and control of their children.

[Washington’s law], as applied to Granville and her family in this case, unconstitutionally
infringes on that fundamental parental right. The Washington nonparental visitation statute is
breathtakingly broad. According to the statute’s text, “[a]ny person may petition the court for visitation
rights at any time,” and the court may grant such visitation rights whenever “visitation may serve the
best interest of the child.” That language effectively permits any third party seeking visitation to subject
any decision by a parent concerning visitation of the parent’s children to state-court review. . . . [The



statue] contains no requirement that a court accord the parent’s decision any presumption of validity or
any weight whatsoever. Instead, the Washington statute places the best-interest determination solely in
the hands of the judge. . ..

[T]he Troxels did not allege, and no court has found, that Granville was an unfit parent. That
aspect of the case is important, for there is a presumption that fit parents act in the best interests of their
children. . .. Accordingly, so long as a parent adequately cares for his or her children (i.e., is fit), there will
normally be no reason for the State to inject itself into the private realm of the family to further question
the ability of that parent to make the best decisions concerning the rearing of that parent’s children.

... In an ideal world, parents might always seek to cultivate the bonds between grandparents
and their grandchildren. Needless to say, however, our world is far from perfect, and in it the decision
whether such an intergenerational relationship would be beneficial in any specific case is for the parent to
make in the first instance. And, if a fit parent’s decision of the kind at issue here becomes subject to
judicial review, the court must accord at least some special weight to the parent’s own determination.

Because we rest our decision on the sweeping breadth of [the state statute] and the application of
that broad, unlimited power in this case, we do not consider the primary constitutional question passed
on by the Washington Supreme Court—whether the Due Process Clause requires all nonparental
visitation statutes to include a showing of harm ot potential harm to the child as a condition precedent to
granting visitation. We do not, and need not, define today the precise scope of the parental due process
right in the visitation context. In this respect, we agree with Justice KENNEDY that the constitutionality
of any standard for awarding visitation turns on the specific manner in which that standard is applied
and that the constitutional protections in this area are best “elaborated with care.”

JUSTICE SOUTER, concurring in the judgment.

... We have long recognized that a parent’s-interests in the nurture, upbringing, companionship,
care, and custody of children are generally protected by the Due Process Clause of the Fourteenth
Amendment. . ..

On the basis of this settled principle, the Supreme Court of Washington invalidated its statute
because it authorized a contested visitation order at the intrusive behest of any person at any time subject
only to a best-interests-of-the-child standard. .. . Althotigh the statute speaks of granting visitation rights
whenever “visitation may serve the best interestiof the“child;” the state court authoritatively read this
provision as placing hardly any limit on a court’s discretion to award visitation rights. . . .

Our cases, it is true, have not set out exact metes and bounds to the protected interest of a parent
in the relationship with his child, but Meyer’s repeatedly recognized right of upbringing would be a sham
if it failed to encompass the right to be free of judicially compelled visitation by “any party” at “any time”
a judge believed he “could make a “better” decision” than the objecting parent had done. The strength of a
parent’s interest in controlling a child’s associates is as obvious as the influence of personal associations
on the development of the child’s social and moral character. Whether for good or for ill, adults not only
influence but may indoctrinate children, and a choice about a child’s social companions is not essentially
different from the designation of the adults who will influence the child in school. Even a State’s
considered judgment about the preferable political and religious character of schoolteachers is not
entitled to prevail over a parent’s choice of private school. It would be anomalous, then, to subject a
parent to any individual judge’s choice of a child’s associates from out of the general population merely
because the judge might think himself more enlightened than the child’s parent. . . .

JUSTICE THOMAS, concurring in the judgment.

I write separately to note that neither party has argued that our substantive due process cases
were wrongly decided and that the original understanding of the Due Process Clause precludes judicial
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enforcement of unenumerated rights under that constitutional provision. As a result, I express no view on
the merits of this matter, and I understand the plurality as well to leave the resolution of that issue for
another day.

Consequently, I agree with the plurality that this Court’s recognition of a fundamental right of
parents to direct the upbringing of their children resolves this case. . . .

JUSTICE STEVENS, dissenting.

... Under the Washington statute, there are plainly any number of cases —indeed, one suspects,
the most common to arise—in which the “person” among “any” seeking visitation is a once-custodial
caregiver, an intimate relation, or even a genetic parent. Even the Court would seem to agree that in
many circumstances, it would be constitutionally permissible for a court to award some visitation of a
child to a parent or previous caregiver in cases of parental separation or divorce, cases of disputed
custody, cases involving temporary foster care or guardianship, and so forth. As the statute plainly
sweeps in a great deal of the permissible, the State Supreme Court majority incorrectly concluded that a
statute authorizing “any person” to file a petition seeking visitation privileges would invariably run afoul
of the Fourteenth Amendment.

The second key aspect of the ‘Washington -Supreme Court’s holding—that the Federal
Constitution requires a showing of actual or potential “harm” to the child before a court may order
visitation continued over a parent’s objections —finds no support in this Court’s case law. While, as the
Court recognizes, the Federal Constitution certainly: protects the parent-child relationship from arbitrary
impairment by the State, we have never held that'the ‘parent’s liberty interest in this relationship is so
inflexible as to establish a rigid constitutional shield, protecting every arbitrary parental decision from
any challenge absent a threshold finding of harm. The presumption that parental decisions generally
serve the best interests of their children is sound, and clearly in the normal case the parent’s interest is
paramount. But even a fit parent is capable of treating-a child like a mere possession.

It has become standard practice in our substantive due process jurisprudence to begin our
analysis with an identification of the “fundamental” liberty interests implicated by the challenged state
action. My colleagues are of course correct to recognize that the right of a parent to maintain a
relationship with his or her child is among the interests included most often in the constellation of
liberties protected through the Fourteenth Amendment: Ouricases leave no doubt that parents have a
fundamental liberty interest in caring for and guiding their children, and a corresponding privacy
interest—absent exceptional circumstances—in doing so without the undue interference of strangers to
them and to their child. . ..

Despite this Court’s repeated recognition of these significant parental liberty interests, these
interests have never been seen to be without limits. . . . A parent’s rights with respect to her child have
thus never been regarded as absolute, but rather are limited by the existence of an actual, developed
relationship with a child, and are tied to the presence or absence of some embodiment of family. These
limitations have arisen, not simply out of the definition of parenthood itself, but because of this Court’s
assumption that a parent’s interests in a child must be balanced against the State’s long-recognized
interests as parens patriae, and, critically, the child’s own complementary interest in preserving
relationships that serve her welfare and protection.

While this Court has not yet had occasion to elucidate the nature of a child’s liberty interests in
preserving established familial or family-like bonds, it seems to me extremely likely that, to the extent
parents and families have fundamental liberty interests in preserving such intimate relationships, so, too,
do children have these interests, and so, too, must their interests be balanced in the equation. At a
minimum, our prior cases recognizing that children are, generally speaking, constitutionally protected
actors require that this Court reject any suggestion that when it comes to parental rights, children are so
much chattel. The constitutional protection against arbitrary state interference with parental rights should
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not be extended to prevent the States from protecting children against the arbitrary exercise of parental
authority that is not in fact motivated by an interest in the welfare of the child.

This is not, of course, to suggest that a child’s liberty interest in maintaining contact with a
particular individual is to be treated invariably as on a par with that child’s parents” contrary interests.
Because our substantive due process case law includes a strong presumption that a parent will act in the
best interest of her child, it would be necessary, were the state appellate courts actually to confront a
challenge to the statute as applied, to consider whether the trial court’s assessment of the “best interest of
the child” incorporated that presumption. . . . But presumptions notwithstanding, we should recognize
that there may be circumstances in which a child has a stronger interest at stake than mere protection
from serious harm caused by the termination of visitation by a “person” other than a parent. The almost
infinite variety of family relationships that pervade our ever-changing society strongly counsel against
the creation by this Court of a constitutional rule that treats a biological parent’s liberty interest in the
care and supervision of her child as an isolated right that may be exercised arbitrarily. . . . It seems clear to
me that the Due Process Clause of the Fourteenth Amendment leaves room for States to consider the
impact on a child of possibly arbitrary parental decisions that neither serve nor are motivated by the best
interests of the child.

JUSTICE SCALIA, dissenting.

In my view, a right of parents to direct the upbringing of their children is among the “unalienable
Rights” with which the Declaration of Independence proclaims “all men . . . are endowed by their
Creator.” And in my view that right is also among the “othe[r] [rights] retained by the people” which the
Ninth Amendment says the Constitution’s' enumeration of rights “shall not be construed to deny or
disparage.” The Declaration of Independence, however, is not a legal prescription conferring powers
upon the courts; and the Constitution’s refusal to “deny or/disparage” other rights is far removed from
affirming any one of them, and even further:removed from authorizing judges to identify what they
might be, and to enforce the judges’ list against laws-duly enacted by the people. Consequently, while I
would think it entirely compatible with the commitment to representative democracy set forth in the
founding documents to argue, in legislative chambers or in electoral campaigns, that the State has no
power to interfere with parents” authority over the rearing of their children, I do not believe that the
power which the Constitution confers upon me as'a judge entitles me to deny legal effect to laws that (in
my view) infringe upon what is (inmy view) that unentimerated right.

Judicial vindication of “parental rights” under a Constitution that does not even mention them
requires not only a judicially crafted definition of parents, but also—unless, as no one believes, the
parental rights are to be absolute —judicially approved assessments of “harm to the child” and judicially
defined gradations of other persons (grandparents, extended family, adoptive family in an adoption later
found to be invalid, long-term guardians, etc.) who may have some claim against the wishes of the
parents. If we embrace this unenumerated right, I think it obvious . . . that we will be ushering in a new
regime of judicially prescribed, and federally prescribed, family law. I have no reason to believe that
federal judges will be better at this than state legislatures; and state legislatures have the great advantages
of doing harm in a more circumscribed area, of being able to correct their mistakes in a flash, and of being
removable by the people.

JUSTICE KENNEDY, dissenting.

... I acknowledge the distinct possibility that visitation cases may arise where, considering the
absence of other protection for the parent under state laws and procedures, the best interests of the child
standard would give insufficient protection to the parent’s constitutional right to raise the child without
undue intervention by the State; but it is quite a different matter to say, as I understand the Supreme
Court of Washington to have said, that a harm to the child standard is required in every instance.
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As our case law has developed, the custodial parent has a constitutional right to determine,
without undue interference by the state, how best to raise, nurture, and educate the child. The parental
right stems from the liberty protected by the Due Process Clause of the Fourteenth Amendment. . . .

The State Supreme Court sought to give content to the parent’s right by announcing a categorical
rule that third parties who seek visitation must always prove the denial of visitation would harm the
child. . ..

On the question whether one standard must always take precedence over the other in order to
protect the right of the parent or parents, “[o]ur Nation’s history, legal traditions, and practices” do not
give us clear or definitive answers. The consensus among courts and commentators is that at least
through the 19th century there was no legal right of visitation; court-ordered visitation appears to be a
20th-century phenomenon. . . .

My principal concern is that the holding seems to proceed from the assumption that the parent or
parents who resist visitation have always been the child’s primary caregivers and that the third parties
who seek visitation have no legitimate and established relationship with the child. That idea, in turn,
appears influenced by the concept that the conventional nuclear family ought to establish the visitation
standard for every domestic relations case. As we all know, this is simply not the structure or prevailing
condition in many households. For many boys and girls a traditional family with two or even one
permanent and caring parent is simply not the reality of.their childhood. This may be so whether their
childhood has been marked by tragedy or filled with considerable happiness and fulfillment.

Cases are sure to arise — perhaps a substantial number of cases —in which a third party, by acting
in a caregiving role over a significant period of time, has developed a relationship with a child which is
not necessarily subject to absolute parental veto.". . ''Some pre-existing relationships, then, serve to
identify persons who have a strong attachment to the child with the concomitant motivation to act in a
responsible way to ensure the child’s welfare. As the State Supreme Court was correct to acknowledge,
those relationships can be so enduring that'”in" certain’circumstances where a child has enjoyed a
substantial relationship with a third person, arbitrarily depriving the child of the relationship could cause
severe psychological harm to the child,” and harm to the adult may also ensue. In the design and
elaboration of their visitation laws, States may be entitled to consider that certain relationships are such
that to avoid the risk of harm, a best interests standard can be employed by their domestic relations
courts in some circumstances.

In light of the inconclusive thistorical record and case law, as well as the almost universal
adoption of the best interests standard for visitation disputes, I would be hard pressed to conclude the
right to be free of such review in all cases is itself “/implicit in the concept of ordered liberty.”” In my
view, it would be more appropriate to conclude that the constitutionality of the application of the best
interests standard depends on more specific factors. In short, a fit parent’s right vis-a-vis a complete
stranger is one thing; her right vis-a-vis another parent or a de facto parent may be another. The
protection the Constitution requires, then, must be elaborated with care, using the discipline and
instruction of the case law system. We must keep in mind that family courts in the 50 States confront
these factual variations each day, and are best situated to consider the unpredictable, yet inevitable,
issues that arise.



