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U.S.v.Windsor, ___ U.S.___ (2013) (DOMA and standing)

Edith Windsor and Thea Clara Spyer were a same-sex couple who obtained a Canadian marriage license in
2007. Shortly thereafter, they moved to New York, where Spyer died in 2009. Windsor was subsequently informed
that she could not take the spousal deduction for federal estate taxes because, under Section 3 of the Defense of
Marriage Act (DOMA), the Internal Revenue Service did not regard her marriage with Spyer as valid, even though
no dispute existed that her marriage was lawful in New York The relevant provision in DOMA stated, “In
determining the meaning of any Act of Congress . . . the word ‘marriage” means only a legal union between one man
and one woman as husband and wife.” Windsor filed suit in federal court. She claimed that Section 3 of DOMA
violated the due process clause of the Fifth Amendment, which has been held to require the federal government to
adhere to the same standards in most instances as states must under. the equal protection clause of the Fourteenth
Amendment. Shortly after the suit was filed, the Qbama administration endorsed Windsor’s position, refused to
defend against her lawsuit, and filed an amicus;brief asking the court to declare Section 3 unconstitutional.
DOMA’s defense was taken up by the Bipartisan Legal Aduvisory Group (BLAG) of the U.S. House of
Representatives. The local federal district court declared DOMA unconstitutional and that decision was affirmed by
the Court of Appeals for the Second Circuit. BLAG, acting on behalf of the United States, appealed to the Supreme
Court of the United States.

The Supreme Court by a 6-3 vote held that the case met constitutional standing requirements and by a 5-4
vote that Section 3 of DOMA was unconstitutional. Justice Kennedy’s majority opinion insisted that as long as the
Obama administration did not actually pay Windsor the benefits she believed were due, the case met Article I11
standing requirements. Both the Obama administration and Windsor agreed that Section 3 was unconstitutional.
Indeed, the solicitor general asked the court to.find for Windsor and order the government to pay her benefits. Why
did Justice Kennedy nevertheless maintain that the parties were sufficiently adversarial to meet constitutional
standards for a case or controversy? Why did Justice Alito think the case justiciable? Why did Justice Scalia
disagree? To what extent do you think the votes on justiciability were driven by sincere interpretations of Article 111
standing or by the desire to rule on the constitutionality of DOMA (or same-sex marriage)? Suppose Justice
Kennedy had decided that Section 3 of DOMA was constitutional. Would that have changed how other justices
might have voted on the standing issue? Justice Kennedy’s majority opinion on the merits held that DOMA was an
illegitimate means of demeaning same-sex couples. How was Justice Kennedy'’s opinion influenced by notions of
federalism? How was his opinion influenced by notions of equal protection? Why did the dissenters believe DOMA
constitutional? Did Justices Scalia and Alito think the federal government has the power to determine who should be
allowed to marry who or did they think DOMA has some other justification? Chief Justice Roberts insisted that
Windsor does not provide a strong precedent for same-sex marriage. Justice Scalia disagreed. Who has the better
arqument? Why did no liberal on the court pen a strong justification of same-sex marriage in response to Justice
Alito’s claim that no such constitutional right exists? Why did the Supreme Court in 2013 avoid several
opportunities to rule on the constitutionality of same-sex marriage?

JUSTICE KENNEDY delivered the opinion of the Court.

The requirements of Article III standing are familiar: “First, the plaintiff must have suffered an
‘injury in fact’—an invasion of a legally protected interest which is (a) concrete and particularized, and



(b) “actual or imminent, not “conjectural or hypothetical.”* Second, there must be a causal connection
between the injury and the conduct complained of—the injury has to be ‘fairly ... trace[able] to the
challenged action of the defendant, and not . . . th[e] result [of] the independent action of some third party
not before the court.” Third, it must be ‘likely,” as opposed to merely ‘speculative,” that the injury will be
‘redressed by a favorable decision.” Rules of prudential standing, by contrast, are more flexible
“rule[s] ... of federal appellate practice,” designed to protect the courts from “decid[ing] abstract
questions of wide public significance even [when] other governmental institutions may be more
competent to address the questions and even though judicial intervention may be unnecessary to protect
individual rights.”

In this case the United States retains a stake sufficient to support Article III jurisdiction on appeal
and in proceedings before this Court. The judgment in question orders the United States to pay Windsor
the refund she seeks. An order directing the Treasury to pay money is “a real and immediate economic
injury,” indeed as real and immediate as an order directing an individual to pay a tax. That the Executive
may welcome this order to pay the refund if it is accompanied by the constitutional ruling it wants does
not eliminate the injury to the national Treasury if payment is made, or to the taxpayer if it is not. ... It
would be a different case if the Executive had taken the further step of paying Windsor the refund to
which she was entitled under the District Court’s ruling.

While these principles suffice to show that this case presents a justiciable controversy under
Article III, the prudential problems inherent in“the Executive’s unusual position require some further
discussion. The Executive’s agreement with Windsor’s legal argument raises the risk that instead of a
“‘real, earnest and vital controversy,’”” the Court faces a “friendly, non-adversary, proceeding... [in
which] ‘a party beaten in the legislature -[seeks to] transfer to the courts an inquiry as to the
constitutionality of the legislative act.”” Even when Article IIl permits the exercise of federal jurisdiction,
prudential considerations demand that the Court insist upon ”that concrete adverseness which sharpens
the presentation of issues upon which, the court so largely depends for illumination of difficult
constitutional questions.” Unlike Article III requirements ~which must be satisfied by the parties before
judicial consideration is appropriate —the relevant prudential factors that counsel against hearing this
case are subject to “countervailing considerations [that] may outweigh the concerns underlying the usual
reluctance to exert judicial power.” One consideration is the extent to which adversarial presentation of
the issues is assured by the' participation of amici curiae prepared to defend with vigor the
constitutionality of the legislative act.. . . In the case now before the Court the attorneys for BLAG present
a substantial argument for the constitutionality of § 3 of DOMA. BLAG’s sharp adversarial presentation
of the issues satisfies the prudential concetns| that otherwise'might ‘counsel against hearing an appeal
from a decision with which the principal parties agree. Were this Court to hold that prudential rules
require it to dismiss the case, and, in consequence, that the Court of Appeals erred in failing to dismiss it
as well, extensive litigation would ensue. The district courts in 94 districts throughout the Nation would
be without precedential guidance not only in tax refund suits but also in cases involving the whole of
DOMA'’s sweep involving over 1,000 federal statutes and a myriad of federal regulations. . .. For these
reasons, the prudential and Article III requirements are met here; and, as a consequence, the Court need
not decide whether BLAG would have standing to challenge the District Court’s ruling and its affirmance
in the Court of Appeals on BLAG's own authority.

The Court’s conclusion that this petition may be heard on the merits does not imply that no
difficulties would ensue if this were a common practice in ordinary cases. The Executive’s failure to
defend the constitutionality of an Act of Congress based on a constitutional theory not yet established in
judicial decisions has created a procedural dilemma. On the one hand, as noted, the Government’s
agreement with Windsor raises questions about the propriety of entertaining a suit in which it seeks
affirmance of an order invalidating a federal law and ordering the United States to pay money. On the
other hand, if the Executive’s agreement with a plaintiff that a law is unconstitutional is enough to
preclude judicial review, then the Supreme Court’s primary role in determining the constitutionality of a
law that has inflicted real injury on a plaintiff who has brought a justiciable legal claim would become
only secondary to the President’s. This would undermine the clear dictate of the separation-of-powers

1



principle that “when an Act of Congress is alleged to conflict with the Constitution, ‘[i]t is emphatically
the province and duty of the judicial department to say what the law is.”” Similarly, with respect to the
legislative power, when Congress has passed a statute and a President has signed it, it poses grave
challenges to the separation of powers for the Executive at a particular moment to be able to nullify
Congress’ enactment solely on its own initiative and without any determination from the Court.

.... By history and tradition the definition and regulation of marriage has been treated as being
within the authority and realm of the separate States. Yet it is further established that Congress, in
enacting discrete statutes, can make determinations that bear on marital rights and privileges....
Though . .. discrete examples establish the constitutionality of limited federal laws that regulate the
meaning of marriage in order to further federal policy, DOMA has a far greater reach; for it enacts a
directive applicable to over 1,000 federal statutes and the whole realm of federal regulations. And its
operation is directed to a class of persons that the laws of New York, and of 11 other States, have sought
to protect.

The recognition of civil marriages is central to state domestic relations law applicable to its
residents and citizens. The definition of marriage is the foundation of the State’s broader authority to
regulate the subject of domestic relations with respect to the “[p]rotection of offspring, property interests,
and the enforcement of marital responsibilities.” “[T]he states, at the time of the adoption of the
Constitution, possessed full power over the subject of marriage and divorce . .. [and] the Constitution
delegated no authority to the Government of the United States on the subject of marriage and divorce.”

Against this background DOMA rejects ithe: long-established precept that the incidents, benefits,
and obligations of marriage are uniform for all married couples within each State, though they may vary,
subject to constitutional guarantees, from) one State to the next. Despite these considerations, it is
unnecessary to decide whether this federal intrusion:on state power is a violation of the Constitution
because it disrupts the federal balance. The State’s power in defining the marital relation is of central
relevance in this case quite apart from principles of federalism. Here the State’s decision to give this class
of persons the right to marry conferred upon them a dignity and status of immense import. When the
State used its historic and essential authority to define the marital relation in this way, its role and its
power in making the decision enhanced the recognition, dignity, and protection of the class in their own
community. DOMA, because of its reach and extent, departs from this history and tradition of reliance on
state law to define marriage. “’[Dl]iscriminations of an unusual character especially suggest careful
consideration to determine whether they are obnoxious to the constitutional provision.”

The States’ interest in defining and regulating the marital relation, subject to constitutional
guarantees, stems from the understanding that marriage is more than a routine classification for purposes
of certain statutory benefits. Private, consensual sexual intimacy between two adult persons of the same
sex may not be punished by the State, and it can form “but one element in a personal bond that is more
enduring.” By its recognition of the validity of same-sex marriages performed in other jurisdictions and
then by authorizing same-sex unions and same-sex marriages, New York sought to give further
protection and dignity to that bond. For same-sex couples who wished to be married, the State acted to
give their lawful conduct a lawful status. This status is a far-reaching legal acknowledgment of the
intimate relationship between two people, a relationship deemed by the State worthy of dignity in the
community equal with all other marriages. It reflects both the community’s considered perspective on the
historical roots of the institution of marriage and its evolving understanding of the meaning of equality.

DOMA seeks to injure the very class New York seeks to protect. By doing so it violates basic due
process and equal protection principles applicable to the Federal Government. The Constitution’s
guarantee of equality “must at the very least mean that a bare congressional desire to harm a politically
unpopular group cannot” justify disparate treatment of that group. In determining whether a law is
motived by an improper animus or purpose, “‘[d]iscriminations of an unusual character’” especially
require careful consideration. DOMA cannot survive under these principles. The responsibility of the



States for the regulation of domestic relations is an important indicator of the substantial societal impact
the State’s classifications have in the daily lives and customs of its people. DOMA’s unusual deviation
from the usual tradition of recognizing and accepting state definitions of marriage here operates to
deprive same-sex couples of the benefits and responsibilities that come with the federal recognition of
their marriages. This is strong evidence of a law having the purpose and effect of disapproval of that
class. The avowed purpose and practical effect of the law here in question are to impose a disadvantage, a
separate status, and so a stigma upon all who enter into same-sex marriages made lawful by the
unquestioned authority of the States.

The history of DOMA’s enactment and its own text demonstrate that interference with the equal
dignity of same-sex marriages, a dignity conferred by the States in the exercise of their sovereign power,
was more than an incidental effect of the federal statute. It was its essence. The House Report announced
its conclusion that “it is both appropriate and necessary for Congress to do what it can to defend the
institution of traditional heterosexual marriage. ... Were there any doubt of this far-reaching purpose,
the title of the Act confirms it: The Defense of Marriage. . . .

DOMA'’s principal effect is to identify a subset of state-sanctioned marriages and make them
unequal. The principal purpose is to impose inequality, not for other reasons like governmental
efficiency. Responsibilities, as well as rights, enhance the dignity and integrity of the person. And DOMA
contrives to deprive some couples married under the laws of their State, but not other couples, of both
rights and responsibilities. By creating two contradictory-marriage regimes within the same State, DOMA
forces same-sex couples to live as married for'the purpose of state law but unmarried for the purpose of
federal law, thus diminishing the stability and predictability of basic personal relations the State has
found it proper to acknowledge and protect. Byithis dynamic DOMA undermines both the public and
private significance of state-sanctioned same-sex marriages; for it tells those couples, and all the world,
that their otherwise valid marriages are unworthy of federal recognition. This places same-sex couples in
an unstable position of being in a second-tier marriage. The differentiation demeans the couple, whose
moral and sexual choices the Constitution protects, and whose relationship the State has sought to
dignify. And it humiliates tens of thousands of children now being raised by same-sex couples. The law
in question makes it even more difficult for the children to understand the integrity and closeness of their
own family and its concord with other families in their community and in their daily lives.

What has been explained to this' point should more than suffice to establish that the principal
purpose and the necessary effect of this law are to demean those persons who are in a lawful same-sex
marriage. This requires the Court torhold; as it now does, that DOMA isunconstitutional as a deprivation
of the liberty of the person protected by the Fifth Amendment of the Constitution.

The liberty protected by the Fifth Amendment’s Due Process Clause contains within it the
prohibition against denying to any person the equal protection of the laws. While the Fifth Amendment
itself withdraws from Government the power to degrade or demean in the way this law does, the equal
protection guarantee of the Fourteenth Amendment makes that Fifth Amendment right all the more
specific and all the better understood and preserved.

The class to which DOMA directs its restrictions and restraints are those persons who are joined
in same-sex marriages made lawful by the State. DOMA singles out a class of persons deemed by a State
entitled to recognition and protection to enhance their own liberty. It imposes a disability on the class by
refusing to acknowledge a status the State finds to be dignified and proper. DOMA instructs all federal
officials, and indeed all persons with whom same-sex couples interact, including their own children, that
their marriage is less worthy than the marriages of others. The federal statute is invalid, for no legitimate
purpose overcomes the purpose and effect to disparage and to injure those whom the State, by its
marriage laws, sought to protect in personhood and dignity. By seeking to displace this protection and
treating those persons as living in marriages less respected than others, the federal statute is in violation
of the Fifth Amendment. This opinion and its holding are confined to those lawful marriages.



CHIEF JUSTICE ROBERTS, dissenting.

The Court does not have before it, and the logic of its opinion does not decide, the distinct
question whether the States, in the exercise of their “historic and essential authority to define the marital
relation” may continue to utilize the traditional definition of marriage.

The majority goes out of its way to make this explicit in the penultimate sentence of its opinion. It
states that “[t]his opinion and its holding are confined to those lawful marriages,” referring to same-sex
marriages that a State has already recognized as a result of the local “community’s considered
perspective on the historical roots of the institution of marriage and its evolving understanding of the
meaning of equality.” ... In my view, the disclaimer is a logical and necessary consequence of the
argument the majority has chosen to adopt. The dominant theme of the majority opinion is that the
Federal Government’s intrusion into an area “central to state domestic relations law applicable to its
residents and citizens” is sufficiently “unusual” to set off alarm bells. I think the majority goes off course,
but it is undeniable that its judgment is based on federalism.

We may in the future have to resolve challenges to state marriage definitions affecting same-sex
couples. I write only to highlight the limits of the majority’s holding and reasoning today, lest its opinion
be taken to resolve not only a question that I ‘believe is not properly before us—DOMA’s
constitutionality —but also a question that all agree, and the Court explicitly acknowledges, is not at issue.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins, and with whom THE CHIEF JUSTICE joins [in
part], dissenting.

The Court says that we have the power to decide this case because if we did not, then our
“primary role in determining the constitutionality of alaw” (at'least one that “has inflicted real injury on
a plaintiff”) would “become only secondary to the President’s.” But wait, the reader wonders — Windsor
won below, and so cured her injury, and the President was glad to see it. True, says the majority, but
judicial review must march on regardless, lest we “undermine the clear dictate of the separation-of-
powers principle that when an Act of Congress ds alleged to conflict with the Constitution, it is
emphatically the province and duty of the judicial department to say what the law is.”

That is jaw-dropping. It is an assertion of judicial supremacy over the people’s Representatives in
Congress and the Executive. It envisionsia Supreme Court standing (or-rather enthroned) at the apex of
government, empowered to decide all constitutional questions, always and everywhere “primary” in its
role.

This image of the Court would have been unrecognizable to those who wrote and ratified our
national charter. They knew well the dangers of “primary” power, and so created branches of
government that would be “perfectly co-ordinate by the terms of their common commission,” none of
which branches could “pretend to an exclusive or superior right of settling the boundaries between their
respective powers.” The people did this to protect themselves. They did it to guard their right to self-rule
against the black-robed supremacy that today’s majority finds so attractive. . ..

For this reason we are quite forbidden to say what the law is whenever (as today’s opinion
asserts) “‘an Act of Congress is alleged to conflict with the Constitution.”” We can do so only when that
allegation will determine the outcome of a lawsuit, and is contradicted by the other party. The “judicial
Power” is not, as the majority believes, the power “’to say what the law is,”” giving the Supreme Court
the “primary role in determining the constitutionality of laws.” . .. The judicial power as Americans have
understood it (and their English ancestors before them) is the power to adjudicate, with conclusive effect,
disputed government claims (civil or criminal) against private persons, and disputed claims by private
persons against the government or other private persons. . ..

In other words, declaring the compatibility of state or federal laws with the Constitution is not
only not the “primary role” of this Court, it is not a separate, free-standing role at all. We perform that
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role incidentally —by accident, as it were —when that is necessary to resolve the dispute before us. Then,
and only then, does it become ““the province and duty of the judicial department to say what the law
is.”” ... Our authority begins and ends with the need to adjudge the rights of an injured party who stands
before us seeking redress.

That is completely absent here. Windsor’s injury was cured by the judgment in her favor....
What the petitioner United States asks us to do in the case before us is exactly what the respondent
Windsor asks us to do: not to provide relief from the judgment below but to say that that judgment was
correct. And the same was true in the Court of Appeals: Neither party sought to undo the judgment for
Windsor, and so that court should have dismissed the appeal (just as we should dismiss) for lack of
jurisdiction. Since both parties agreed with the judgment of the District Court for the Southern District of
New York, the suit should have ended there. The further proceedings have been a contrivance, having no
object in mind except to elevate a District Court judgment that has no precedential effect in other courts,
to one that has precedential effect throughout the Second Circuit, and then (in this Court) precedential
effect throughout the United States.

It may be argued that if what we say is true some Presidential determinations that statutes are
unconstitutional will not be subject to our review. That is as it should be, when both the President and the
plaintiff agree that the statute is unconstitutional. Where the Executive is enforcing an unconstitutional
law, suit will of course lie; but if, in that suit, the Executive admits the unconstitutionality of the law, the
litigation should end in an order or a consent decree enjoining enforcement. This suit saw the light of day
only because the President enforced the 'Act/(and thus gave Windsor standing to sue) even though he
believed it unconstitutional. He could have equally chosen (more appropriately, some would say) neither
to enforce nor to defend the statute he believed tobe unconstitutional, in which event Windsor would not
have been injured, the District Court could not have refereed this friendly scrimmage, and the Executive’s
determination of unconstitutionality would have escaped this Court’s desire to blurt out its view of the
law. The matter would have been left, as so many matters ought to be left, to a tug of war between the
President and the Congress, which has innumerable means (up to and including impeachment) of
compelling the President to enforce the laws it-has written. Or the President could have evaded
presentation of the constitutional issue to this Court simply by declining to appeal the District Court and
Court of Appeals dispositions he agreed with. Be sure of this much: If a President wants to insulate his
judgment of unconstitutionality/from ourreview, he can. What the views.urged in this dissent produce is
not insulation from judicial review but insulation from Executive contrivance.

.... Heretofore in our national history, the President’s failute to “take Care that the Laws be
faithfully executed” could only be brought before a judicial tribunal by someone whose concrete interests
were harmed by that alleged failure. Justice ALITO would create a system in which Congress can hale the
Executive before the courts not only to vindicate its own institutional powers to act, but to correct a
perceived inadequacy in the execution of its laws. ... That would be replaced by a system in which
Congress and the Executive can pop immediately into court, in their institutional capacity, whenever the
President refuses to implement a statute he believes to be unconstitutional, and whenever he implements
a law in a manner that is not to Congress’s liking.

To be sure, if Congress cannot invoke our authority in the way that Justice Alito proposes, then
its only recourse is to confront the President directly. Unimaginable evil this is not. Our system is
designed for confrontation. That is what “[a]Jmbition... counteract[ing] ambition” is all about. If
majorities in both Houses of Congress care enough about the matter, they have available innumerable
ways to compel executive action without a lawsuit—from refusing to confirm Presidential appointees to
the elimination of funding. (Nothing says “enforce the Act” quite like “ ... or you will have money for
little else.”) But the condition is crucial; Congress must care enough to act against the President itself, not
merely enough to instruct its lawyers to ask us to do so. Placing the Constitution’s entirely anticipated
political arm wrestling into permanent judicial receivership does not do the system a favor. And by the
way, if the President loses the lawsuit but does not faithfully implement the Court’s decree, just as he did



not faithfully implement Congress’s statute, what then? Only Congress can bring him to heel by . . . what
do you think? Yes: a direct confrontation with the President.

[T]he Constitution does not forbid the government to enforce traditional moral and sexual norms.
I will not swell the U.S. Reports with restatements of that point. It is enough to say that the Constitution
neither requires nor forbids our society to approve of same-sex marriage, much as it neither requires nor
forbids us to approve of no-fault divorce, polygamy, or the consumption of alcohol.

The majority concludes that the only motive for this Act was the “bare... desire to harm a
politically unpopular group.” Bear in mind that the object of this condemnation is not the legislature of
some once-Confederate Southern state (familiar objects of the Court’s scorn) but our respected coordinate
branches, the Congress and Presidency of the United States. Laying such a charge against them should
require the most extraordinary evidence, and I would have thought that every attempt would be made to
indulge a more anodyne explanation for the statute. The majority does the opposite—affirmatively
concealing from the reader the arguments that exist in justification. It makes only a passing mention of
the “arguments put forward” by the Act’s defenders, and does not even trouble to paraphrase or describe
them.

To choose just one of these defenders” arguments, DOMA avoids difficult choice-of-law issues
that will now arise absent a uniform federal definition of marriage. Imagine a pair of women who marry
in Albany and then move to Alabama, which does not “recognize as valid any marriage of parties of the
same sex.” When the couple files their next federal tax return, may it be a joint one? Which State’s law
controls, for federal-law purposes: their State of celebration (which recognizes the marriage) or their State
of domicile (which does not)? ... DOMA avoidedall of'this 'uncertainty by specifying which marriages
would be recognized for federal purposes. That is a classic purpose for a definitional provision.

Further, DOMA preserves the intended effects of prior legislation against then-unforeseen
changes in circumstance. When Congress provided (for example) that a special estate-tax exemption
would exist for spouses, this exemption reached ‘only opposite-sex spouses—those being the only sort
that were recognized in any State at the time-of DOMA’s passage. When it became clear that changes in
state law might one day alter that balance, DOMA’s definitional section was enacted to ensure that state-
level experimentation did not automatically alter the basic operation of federal law, unless and until
Congress made the further judgment to do so on its own. That is not animus—just stabilizing
prudence. . ..

.... To be sure (as the majority pointsjout), the legislation is called the Defense of Marriage Act.
But to defend traditional marriage is not to condemn, demean, or humiliate those who would prefer other
arrangements, any more than to defend the Constitution of the United States is to condemn, demean, or
humiliate other constitutions. To hurl such accusations so casually demeans this institution. . . .

The penultimate sentence of the majority’s opinion is a naked declaration that “[t]his opinion and
its holding are confined” to those couples “joined in same-sex marriages made lawful by the State.” I
have heard such “bald, unreasoned disclaimer[s]” before. Lawrence v. Texas (2003). When the Court
declared a constitutional right to homosexual sodomy, we were assured that the case had nothing,
nothing at all to do with “whether the government must give formal recognition to any relationship that
homosexual persons seek to enter.” Now we are told that DOMA is invalid because it “demeans the
couple, whose moral and sexual choices the Constitution protects,” —with an accompanying citation of
Lawrence. It takes real cheek for today’s majority to assure us, as it is going out the door, that a
constitutional requirement to give formal recognition to same-sex marriage is not at issue here—when
what has preceded that assurance is a lecture on how superior the majority’s moral judgment in favor of
same-sex marriage is to the Congress’s hateful moral judgment against it. I promise you this: The only
thing that will “confine” the Court’s holding is its sense of what it can get away with.

In my opinion, however, the view that this Court will take of state prohibition of same-sex
marriage is indicated beyond mistaking by today’s opinion. As I have said, the real rationale of today’s



opinion, whatever disappearing trail of its legalistic argle-bargle one chooses to follow, is that DOMA is
motivated by “’bare. .. desire to harm’ couples in same-sex marriages. How easy it is, indeed how
inevitable, to reach the same conclusion with regard to state laws denying same-sex couples marital
status. . ..

JUSTICE ALITO, with whom JUSTICE THOMAS joins in part, dissenting.

A party invoking the Court’s authority has a sufficient stake to permit it to appeal when it has
“’suffered an injury in fact’ that is caused by ‘the conduct complained of and that ‘will be redressed by a
favorable decision.” In the present case, the House of Representatives, which has authorized BLAG to
represent its interests in this matter, suffered just such an injury.

I appreciate the argument that the Constitution confers on the President alone the authority to
defend federal law in litigation, but in my view ... it is certainly contrary to the... principle that
“Congress is the proper party to defend the validity of a statute” when the Executive refuses to do so on
constitutional grounds. Accordingly, in the narrow category of cases in which a court strikes down an Act
of Congress and the Executive declines to defend the Act, Congress both has standing to defend the
undefended statute and is a proper party to do so.

Same-sex marriage presents a highly emotional and important question of public policy —but not
a difficult question of constitutional law, The Constitution: does not guarantee the right to enter into a
same-sex marriage. Indeed, no provision of the Constitution speaks to the issue.

The Court has sometimes found the Due Process Clauses to have a substantive component that
guarantees liberties beyond the absence of physical restraint. And the Court’s holding that “DOMA is
unconstitutional as a deprivation of the liberty of the person protected by the Fifth Amendment of the
Constitution,” suggests that substantive due process may partially underlie the Court’s decision today.
But it is well established that any “substantive” component to the Due Process Clause protects only
“those fundamental rights and liberties which are, objectively, “deeply rooted in this Nation’s history and
tradition.”” It is beyond dispute that the right to same-sex marriage is not deeply rooted in this Nation’s
history and tradition. In this country, no State permitted same-sex. marriage until the Massachusetts
Supreme Judicial Court held in 2003 that limiting marriage to opposite-sex couples violated the State
Constitution. Nor is the right to same-sex marriage deeply rooted in the traditions of other nations. No
country allowed same-sex couples to marry until the Netherlands did so in 2000.

The family is an ancient and universal human institution. Family structure reflects the
characteristics of a civilization, and changes in family structure and in the popular understanding of
marriage and the family can have profound effects. Past changes in the understanding of marriage — for
example, the gradual ascendance of the idea that romantic love is a prerequisite to marriage—have had
far-reaching consequences. But the process by which such consequences come about is complex,
involving the interaction of numerous factors, and tends to occur over an extended period of time.

We can expect something similar to take place if same-sex marriage becomes widely accepted.
The long-term consequences of this change are not now known and are unlikely to be ascertainable for
some time to come. There are those who think that allowing same-sex marriage will seriously undermine
the institution of marriage. Others think that recognition of same-sex marriage will fortify a now-shaky
institution.

At present, no one—including social scientists, philosophers, and historians—can predict with
any certainty what the long-term ramifications of widespread acceptance of same-sex marriage will be.
And judges are certainly not equipped to make such an assessment. The Members of this Court have the



authority and the responsibility to interpret and apply the Constitution. Thus, if the Constitution
contained a provision guaranteeing the right to marry a person of the same sex, it would be our duty to
enforce that right. But the Constitution simply does not speak to the issue of same-sex marriage. In our
system of government, ultimate sovereignty rests with the people, and the people have the right to
control their own destiny. Any change on a question so fundamental should be made by the people
through their elected officials.

In asking the Court to determine that § 3 of DOMA is subject to and violates heightened scrutiny,
Windsor and the United States thus ask us to rule that the presence of two members of the opposite sex is
as rationally related to marriage as white skin is to voting or a Y-chromosome is to the ability to
administer an estate. That is a striking request and one that unelected judges should pause before
granting. Acceptance of the argument would cast all those who cling to traditional beliefs about the
nature of marriage in the role of bigots or superstitious fools.

By asking the Court to strike down DOMA as not satisfying some form of heightened scrutiny,
Windsor and the United States are really seeking to have the Court resolve a debate between two
competing views of marriage.

The first and older view, which I will call the “traditional” or “conjugal” view, sees marriage as
an intrinsically opposite-sex institution. BLAG notes that virtually every culture, including many not
influenced by the Abrahamic religions, has limited marriage to people of the opposite sex. And BLAG
attempts to explain this phenomenon by arguing that the institution of marriage was created for the
purpose of channeling heterosexual intercourse into a structure that supports child rearing. Others
explain the basis for the institution in more philosophical terms. They argue that marriage is essentially
the solemnizing of a comprehensive, 'exclusive;: permanent union that is intrinsically ordered to
producing new life, even if it does not always do so. While modern cultural changes have weakened the
link between marriage and procreation in the popular mind, there is no doubt that, throughout human
history and across many cultures, marriage has been viewed as an exclusively opposite-sex institution
and as one inextricably linked to procreation and biological kinship.

The other, newer view is what I will call-the”consent-based” vision of marriage, a vision that
primarily defines marriage as the solemnization of mutual commitment—marked by strong emotional
attachment and sexual attraction—between two persons. At least as it applies to heterosexual couples,
this view of marriage now plays a very prominent role in the popular understanding of the institution.
Indeed, our popular culture is infused with this understanding of marriage. Proponents of same-sex
marriage argue that because gender differentiation is not relevant to this vision, the exclusion of same-sex
couples from the institution of marriage is rank discrimination.

The Constitution does not codify either of these views of marriage (although I suspect it would
have been hard at the time of the adoption of the Constitution or the Fifth Amendment to find Americans
who did not take the traditional view for granted). The silence of the Constitution on this question should
be enough to end the matter as far as the judiciary is concerned. Yet, Windsor and the United States
implicitly ask us to endorse the consent-based view of marriage and to reject the traditional view, thereby
arrogating to ourselves the power to decide a question that philosophers, historians, social scientists, and
theologians are better qualified to explore. Because our constitutional order assigns the resolution of
questions of this nature to the people, I would not presume to enshrine either vision of marriage in our
constitutional jurisprudence.

Legislatures, however, have little choice but to decide between the two views. We have long
made clear that neither the political branches of the Federal Government nor state governments are
required to be neutral between competing visions of the good, provided that the vision of the good that
they adopt is not countermanded by the Constitution. Accordingly, both Congress and the States are
entitled to enact laws recognizing either of the two understandings of marriage. . . .

§ 3 of DOMA, in my view, does not encroach on the prerogatives of the States, assuming of
course that the many federal statutes affected by DOMA have not already done so. Section 3 does not
prevent any State from recognizing same-sex marriage or from extending to same-sex couples any right,



privilege, benefit, or obligation stemming from state law. All that § 3 does is to define a class of persons to
whom federal law extends certain special benefits and upon whom federal law imposes certain special
burdens. In these provisions, Congress used marital status as a way of defining this class—in part, I
assume, because it viewed marriage as a valuable institution to be fostered and in part because it viewed
married couples as comprising a unique type of economic unit that merits special regulatory treatment.
Assuming that Congress has the power under the Constitution to enact the laws affected by § 3, Congress
has the power to define the category of persons to whom those laws apply.

10




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile ()
  /CalRGBProfile (Apple RGB)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 0
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo false
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /Courier
    /Courier-Bold
    /Courier-BoldOblique
    /Courier-Oblique
    /Helvetica
    /Helvetica-Bold
    /Helvetica-BoldOblique
    /Helvetica-Oblique
    /Symbol
    /Times-Bold
    /Times-BoldItalic
    /Times-Italic
    /Times-Roman
    /ZapfDingbats
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ([Based on 'Courier Export PDF'] [Based on 'Courier Export PDF'] [Based on 'Courier Export PDF'] [Based on 'Courier Export PDF'] )
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames false
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo true
      /AddRegMarks false
      /BleedOffset [
        9
        0
        9
        9
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName (sRGB IEC61966-2.1)
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 12
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


