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Thornburg v. Gingles, 478 U.S. 30 (1986)

Ralph Gingles was an African-American who resided in North Carolina. In 1981, the North Carolina
legislature adopted a legislative redistricting plan, which was revised in 1982. Gingles and other African-
Americans filed a lawsuit against the state attorney general (Lacy Thornburg, when the case was adjudicated by the
Supreme Court). They claimed that the legislative districts were constructed in ways that prevented voters of color
from electing candidates in proportion to their numbers. This right to be able to elect a proportional number of
representatives of color, they claimed, violated their rights under the Fourteenth Amendment, the Fifteen
Amendment and the Voting Rights Act of 1965, as amended in by the Voting Rights Act Amendment of 1982. The
district court agreed that the state apportionment scheme violated the Voting Rights Act. North Carolina appealed
to the Supreme Court of the United States.

The amicus briefs submitted in Thornburg v. Gingles highlighted sharp differences within the Republican
coalition over the constitutionality and ‘legality of the North Carolina legislative districts. The Reagan
administration and the Washington Legal Foundation urged the Supreme Court to sustain the North Carolina
apportionment. The brief for the Reagan administration declared,

If left undisturbed, that decision means that wherever there has been discrimination in the past
and some measure of racial polarization in-woting in the present, district courts will be free to
strike down virtually any scheme that does not — or even those that do — deliver electoral successes
proportional to minority voting strength. That is not what Congress intended. Specifically, we
shall arque that the trial court, by ignoring recent.minority. electoral successes in the districts in
issue, could not reasonably have found a wviolation under the proper “equal opportunity to
participate” standard, but rather must, implicitly have sought to guarantee continued minority
electoral success.

Prominent liberal public interest groups, a coalition of Democratic and Republican members of Congress, and the
Republican National Committee urged the Supreme Court to find North Carolina in violation of the Voting Rights
Act. The brief for prominent Democratic and Republicans in Congress asserted,

The position taken by the Solicitor General and appellants in this case is inconsistent with the
literal provisions of Section 2. Moreover, it discounts the importance of the Senate Report, the key
source of legislative history in this case. We are concerned both with preserving the integrity of
Congressional Committee Reports and ensuring that Section 2 of the Voting Rights Act is
preserved as an effective mechanism to ensure that people of all races will be accorded an equal
opportunity to participate in the political processes of this country and to elect representatives of
their choice.

The Supreme Court unanimously agreed that, with one exception, the North Carolina legislative districts
in question violated the Voting Rights Act. Justice Brennan'’s plurality opinion claimed the apportionment diluted
the votes of persons of color. What did he mean by diluted and how did he measure dilution? How did the other
concurring opinions determine what constituted a violation of the Voting Rights Act? What is the correct
interpretation of the Voting Rights Act Amendments of 1982? Suppose Congress had not amended the Voting



Rights Act and City of Mobile v. Bolden (1980) was the appropriate precedent. How would Justice O’Connor and
the justices who joined her opinion have voted?

JUSTICE BRENNAN announced the judgment of the Court

The essence of a § 2 [of the Voting Rights Act] claim is that a certain electoral law, practice, or
structure interacts with social and historical conditions to cause an inequality in the opportunities
enjoyed by black and white voters to elect their preferred representatives. This Court has long recognized
that multimember districts and at-large voting schemes may “‘operate to minimize or cancel out the
voting strength of racial [minorities in] the voting population.”” The theoretical basis for this type of
impairment is that where minority and majority voters consistently prefer different candidates, the
majority, by virtue of its numerical superiority, will regularly defeat the choices of minority voters.
Multimember districts and at-large election schemes, however, are not per se violative of minority voters’
rights. Minority voters who contend that the multimember form of districting violates § 2, must prove
that the use of a multimember electoral structure operates to minimize or cancel out their ability to elect
their preferred candidates.

... Stated succinctly, a bloc voting majority must usually be able to defeat candidates supported
by a politically cohesive, geographically insular-minority. group. . . . These circumstances are necessary
preconditions for multimember districts to operate to impair minority voters’ ability to elect
representatives of their choice for the following reasons. First, the minority group must be able to
demonstrate that it is sufficiently large and geographically compact to constitute a majority in a single-
member district. . . . Second, the minority group must be able to show that it is politically cohesive. If the
minority group is not politically cohesive, it cannot be said that the selection of a multimember electoral
structure thwarts distinctive minority group,interests. Third, the minority must be able to demonstrate
that the white majority votes sufficiently as a‘bloc to enable it—in the absence of special circumstances,
such as the minority candidate running unopposed. . . .. In establishing this last circumstance, the
minority group demonstrates that submergence in a white multimember district impedes its ability to
elect its chosen representatives.

The purpose of inquiring into the existence of racially polarized voting is twofold: to ascertain
whether minority group members constitute a politically cohesive unit and to determine whether whites
vote sufficiently as a bloc usually to defeat the minority'spreferred candidates. . . .

Because loss of political power through vote dilution is distinct from the mere inability to win a
particular election, a pattern of racial bloc voting that extends over a period of time is more probative of a
claim that a district experiences legally significant polarization than are the results of a single election.
Also for this reason, in a district where elections are shown usually to be polarized, the fact that racially
polarized voting is not present in one or a few individual elections does not necessarily negate the
conclusion that the district experiences legally significant bloc voting. Furthermore, the success of a
minority candidate in a particular election does not necessarily prove that the district did not experience
polarized voting in that election; special circumstances, such as the absence of an opponent, incumbency,
or the utilization of bullet voting, may explain minority electoral success in a polarized contest.

The District Court’s findings concerning black support for black candidates in the five
multimember districts at issue here clearly establish the political cohesiveness of black voters. [B]lack
voters” support for black candidates was overwhelming in almost every election. In all but 5 of 16
primary elections, black support for black candidates ranged between 71% and 92%; and in the general
elections, black support for black Democratic candidates ranged between 87% and 96%.

In sharp contrast to its findings of strong black support for black candidates, the District Court
found that a substantial majority of white voters would rarely, if ever, vote for a black candidate. In the
primary elections, white support for black candidates ranged between 8% and 50%, and in the general
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elections it ranged between 28% and 49%. The court also determined that, on average, 81.7% of white
voters did not vote for any black candidate in the primary elections. In the general elections, white voters
almost always ranked black candidates either last or next to last in the multicandidate field, except in
heavily Democratic areas where white voters consistently ranked black candidates last among the
Democrats, if not last or next to last among all candidates. The court further observed that approximately
two-thirds of white voters did not vote for black candidates in general elections, even after the candidate
had won the Democratic primary and the choice was to vote for a Republican or for no one.

. . . [W]ith the exception of House District 23, the trial court’s findings clearly show that black
voters have enjoyed only minimal and sporadic success in electing representatives of their choice. Second,
where black candidates won elections, the court closely examined the circumstances of those elections
before concluding that the success of these blacks did not negate other evidence, derived from all of the
elections studied in each district, that legally significant racially polarized voting exists in each district.
For example, the court took account of the benefits incumbency and running essentially unopposed
conferred on some of the successful black candidates, as well as of the very different order of preference
blacks and whites assigned black candidates, in reaching its conclusion that legally significant racial
polarization exists in each district.

We conclude that the District Court’s approach, which tested data derived from three election
years in each district, and which revealed that blacks strongly supported black candidates, while, to the
black candidates” usual detriment, whites rarely did, satisfactorily addresses each facet of the proper legal
standard.

. .. [B]oth the language of § 2 and a functional understanding of the phenomenon of vote dilution
mandate the conclusion that the race of the candidate per se is irrelevant to racial bloc voting analysis. . . .
Under § 2, it is the status of the candidate as the chosen representative of a particular racial group, not the
race of the candidate, that is important.

... If, because of inferior education and poor employment opportunities, blacks earn less than
whites, they will not be able to provide the candidates of their choice with the same level of financial
support that whites can provide theirs. Thus, electoral losses by candidates preferred by the black
community may well be attributable in part to the fact that their white opponents outspent them. But, the
fact is that, in this instance, the economic effects of prior discrimination have combined with the
multimember electoral structure to afford blacks' less opportunity than whites to participate in the
political process and to elect representatives of their choice. It would be both anomalous and inconsistent
with congressional intent to hold that, on the one hand, the effects of past discrimination which hinder
blacks” ability to participate in the political jprocessitend to proveia § 2:violation, while holding on the
other hand that, where these same effects of past discrimination deter whites from voting for blacks,
blacks cannot make out a crucial element of a vote dilution claim.

Finally, we reject the suggestion that racially polarized voting refers only to white bloc voting
which is caused by white voters’ racial hostility toward black candidates. . . .

In amending § 2, Congress rejected the requirement announced by this Court in Bolden, supra,
that § 2 plaintiffs must prove the discriminatory intent of state or local governments in adopting or
maintaining the challenged electoral mechanism. Appellants’ suggestion that the discriminatory intent of
individual white voters must be proved in order to make out a § 2 claim must fail for the very reasons
Congress rejected the intent test with respect to governmental bodies.

In sum, we would hold that the legal concept of racially polarized voting, as it relates to claims of
vote dilution, refers only to the existence of a correlation between the race of voters and the selection of
certain candidates. Plaintiffs need not prove causation or intent in order to prove a prima facie case of
racial bloc voting and defendants may not rebut that case with evidence of causation or intent.

Nothing in the statute or its legislative history prohibited the court from viewing with some
caution black candidates’ success in the 1982 election, and from deciding on the basis of all the relevant
circumstances to accord greater weight to blacks’ relative lack of success over the course of several recent
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elections. . . . Where multimember districting generally works to dilute the minority vote, it cannot be
defended on the ground that it sporadically and serendipitously benefits minority voters.

The District Court did err, however, in ignoring the significance of the sustained success black
voters have experienced in House District 23. In that district, the last six elections have resulted in
proportional representation for black residents. This persistent proportional representation is inconsistent
with appellees’” allegation that the ability of black voters in District 23 to elect representatives of their
choice is not equal to that enjoyed by the white majority.

The District Court in this case carefully considered the totality of the circumstances and found
that in each district racially polarized voting; the legacy of official discrimination in voting matters,
education, housing, employment, and health services; and the persistence of campaign appeals to racial
prejudice acted in concert with the multimember districting scheme to impair the ability of
geographically insular and politically cohesive groups of black voters to participate equally in the
political process and to elect candidates of their choice. It found that the success a few black candidates
have enjoyed in these districts is too recent, too limited, and, with regard to the 1982 elections, perhaps
too aberrational, to disprove its conclusion. Excepting House District 23, with respect to which the
District Court committed legal errorwe affirm the District Court’s judgment. We cannot say that the
District Court, composed of local judges who are well acquainted with the political realities of the State,
clearly erred in concluding that use of a multimember electoral structure has caused black voters in the
districts other than House District 23 to have less'opportunity than white voters to elect representatives of
their choice.

JUSTICE WHITE, concurring.

Justice BRENNAN states . . . that the crucial factor:in identifying polarized voting is the race of
the voter and that the race of the candidate'is irrelevant. Under this test, there is polarized voting if the
majority of white voters vote for different candidates than the majority of the blacks, regardless of the
race of the candidates. I do not agree. Suppose an eight-member multimember district that is 60% white
and 40% black, the blacks being geographically located so that two safe black single-member districts
could be drawn. Suppose further that there are six white and two black Democrats running against six
white and two black Republicans. Under Justice BRENNAN's test, there ' would be polarized voting and a
likely § 2 violation if all the Republicans, including the two blacks, are elected, and 80% of the blacks in
the predominantly black areas vote Democratic. I take it that there would also be a violation in a single-
member district that is 60% black, butienough of the blacks vote with the whites to elect a black candidate
who is not the choice of the majority of black voters. This is interest-group politics rather than a rule
hedging against racial discrimination. I doubt that this is what Congress had in mind in amending § 2 as
it did.

JUSTICE O’CONNOR, with whom THE CHIEF JUSTICE, JUSTICE POWELL, and JUSTICE REHNQUIST
join, concurring in the judgment.

In construing this compromise legislation, we must make every effort to be faithful to the balance
Congress struck. This is not an easy task. We know that Congress intended to allow vote dilution claims
to be brought under § 2, but we also know that Congress did not intend to create a right to proportional
representation for minority voters. There is an inherent tension between what Congress wished to do and
what it wished to avoid, because any theory of vote dilution must necessarily rely to some extent on a
measure of minority voting strength that makes some reference to the proportion between the minority
group and the electorate at large. . . .

. . . [A]lthough the Court does not acknowledge it expressly, the combination of the Court’s
definition of minority voting strength and its test for vote dilution results in the creation of a right to a
form of proportional representation in favor of all geographically and politically cohesive minority
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groups that are large enough to constitute majorities if concentrated within one or more single-member
districts. In so doing, the Court has disregarded the balance struck by Congress in amending § 2.

The Court’s definition of the elements of a vote dilution claim is simple and invariable: a court
should calculate minority voting strength by assuming that the minority group is concentrated in a
single-member district in which it constitutes a voting majority. Where the minority group is not large
enough, geographically concentrated enough, or politically cohesive enough for this to be possible, the
minority group’s claim fails. Where the minority group meets these requirements, the representatives
that it could elect in the hypothetical district or districts in which it constitutes a majority will serve as the
measure of its undiluted voting strength. Whatever plan the State actually adopts must be assessed in
terms of the effect it has on this undiluted voting strength. . . .

This measure of vote dilution, taken in conjunction with the Court’s standard for measuring
undiluted minority voting strength, creates what amounts to a right to usual, roughly proportional
representation on the part of sizable, compact, cohesive minority groups. If, under a particular
multimember or single-member district plan, qualified minority groups usually cannot elect the
representatives they would be likely to elect under the most favorable single-member districting plan,
then § 2 is violated. . . .

To be sure, the Court also requires that plaintiffs prove that racial bloc voting by the white
majority interacts with the challenged districting plan so as usually to defeat the minority’s preferred
candidate. In fact, however, this requirement adds little that is not already contained in the Court’s
requirements that the minority group be politically cohesive and that its preferred candidates usually
lose.

.. . There is substantial doubt that Congress.intended “undiluted minority voting strength” to
mean “maximum feasible minority voting strength.” Even'if that is the appropriate definition in some
circumstances, there is no indication that Congress-intended to mandate a single, universally applicable
standard for measuring undiluted minority voting strength, regardless of local conditions and regardless
of the extent of past discrimination against minority voters in a particular State or political subdivision. . .

... In my view, the District Court concluded that there was a severe diminution in the prospects
for black electoral success in each of the challenged districts, as compared to single-member districts in
which blacks could constitute a majority,‘and that'this severe diminution was in large part attributable to
the interaction of the multimember form of the district with persistent racial bloc voting on the part of the
white majorities in those districts. . . .

If the District Court had held that the challenged multi-member districts violated § 2 solely
because blacks had not consistently attained seats in proportion to their presence in the population, its
holding would clearly have been inconsistent with § 2’s disclaimer of a right to proportional
representation. Surely Congress did not intend to say, on the one hand, that members of a protected class
have no right to proportional representation, and on the other, that any consistent failure to achieve
proportional representation, without more, violates § 2. . . .

On the same reasoning, I would reject the Court’s test for vote dilution. The Court measures
undiluted minority voting strength by reference to the possibility of creating single-member districts in
which the minority group would constitute a majority, rather than by looking to raw proportionality
alone. The Court’s standard for vote dilution, when combined with its test for undiluted minority voting
strength, makes actionable every deviation from usual, rough proportionality in representation for any
cohesive minority group as to which this degree of proportionality is feasible within the framework of
single-member districts. Requiring that every minority group that could possibly constitute a majority in
a single-member district be assigned to such a district would approach a requirement of proportional
representation as nearly as is possible within the framework of single-member districts. Since the Court’s
analysis entitles every such minority group usually to elect as many representatives under a
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multimember district as it could elect under the most favorable single-member district scheme, it follows
that the Court is requiring a form of proportional representation. This approach is inconsistent with the
results test and with § 2’s disclaimer of a right to proportional representation.

The “results” test . . . requires an inquiry into the extent of the minority group’s opportunities to
participate in the political processes. While electoral success is a central part of the vote dilution inquiry,
to prove vote dilution, “it is not enough that the racial group allegedly discriminated against has not had
legislative seats in proportion to its voting potential.” [T]he results test requires plaintiffs to establish
“that the political processes leading to nomination and election were not equally open to participation by
the group in question—that its members had less opportunity than did other residents in the district to
participate in the political processes and to elect legislators of their choice.” [This test] requires “a
substantially greater showing of adverse effects than a mere lack of proportional representation to

support a finding of unconstitutional vote dilution.”

[A] a court should consider all relevant factors bearing on whether the minority group has “less
opportunity than other members of the electorate to participate in the political process and to elect
representatives of their choice.” The court should not focus solely on the minority group’s ability to elect
representatives of its choice. Whatever measure of undiluted minority voting strength the court employs
in connection with evaluating the presence or absence of minority electoral success, it should also bear in
mind that “the power to influence the political process is-not limited to winning elections.” . . . The court
must find that even substantial minority. success will be highly infrequent under the challenged plan
before it may conclude, on this basis alone, that the plan operates “to cancel out or minimize the voting
strength of [the] racial grou[p].”

... Insofar as statistical evidence of divergent racial voting patterns is admitted solely to establish
that the minority group is politically cohesive and to assess its prospects for electoral success, I agree that
defendants cannot rebut this showing by offering evidence that the divergent racial voting patterns may
be explained in part by causes other than race, such as’an underlying divergence in the interests of
minority and white voters. I do not agree, however, that such evidence can never affect the overall vote
dilution inquiry. Evidence that a candidate preferred by the minority group in a particular election was
rejected by white voters for reasons other than those which made that candidate the preferred choice of
the minority group would seemclearly relevant in answering the question whether bloc voting by white
voters will consistently defeat minority candidates. Such evidence would suggest that another candidate,
equally preferred by the minority group, might be able to attract greater white support in future
elections.

I believe Congress also intended that explanations of the reasons why white voters rejected
minority candidates would be probative of the likelihood that candidates elected without decisive
minority support would be willing to take the minority’s interests into account. In a community that is
polarized along racial lines, racial hostility may bar these and other indirect avenues of political influence
to a much greater extent than in a community where racial animosity is absent although the interests of
racial groups diverge. . . .

... In view of the specific evidence from each district that the District Court also considered,
however, I cannot say that its conclusion that there was severe racial bloc voting was clearly erroneous
with regard to any of the challenged districts. Except in House District 23, where racial bloc voting did
not prevent sustained and virtually proportional minority electoral success, I would accordingly leave
undisturbed the District Court’s decision to give great weight to racial bloc voting in each of the
challenged districts.

I agree with the Court’s conclusion that, except in House District 23, minority electoral success
was not sufficiently frequent to compel a finding of equal opportunity to participate and elect. The
District Court found that “in each of the challenged districts racial polarization in voting presently exists
to a substantial or severe degree, and . . . in each district it presently operates to minimize the voting
strength of black voters.” I cannot say that this finding was clearly erroneous.
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This finding, however, is clearly erroneous with respect to House District 23. Blacks constitute
36.3% of the population in that district and 28.6% of the registered voters. In each of the six elections since
1970 one of the three representatives from this district has been a black. There is no finding, or any reason
even to suspect, that the successful black candidates in District 23 did not in fact represent the interests of
black voters, and the District Court did not find that black success in previous elections was aberrant.

I do not propose that consistent and virtually proportional minority electoral success should
always, as a matter of law, bar finding a § 2 violation. But, as a general rule, such success is entitled to
great weight in evaluating whether a challenged electoral mechanism has, on the totality of the
circumstances, operated to deny black voters an equal opportunity to participate in the political process
and to elect representatives of their choice. With respect to House District 23, the District Court’s failure
to accord black electoral success such weight was clearly erroneous, and the District Court identified no
reason for not giving this degree of success preclusive effect. Accordingly, I agree with Justice BRENNAN
that appellees failed to establish a violation of § 2 in District 23.

Compromise is essential to much if not most major federal legislation, and confidence that the
federal courts will enforce such compromises is indispensable to their creation. I believe that the Court
today strikes a different balance than Congress intended to when it codified the results test and
disclaimed any right to proportional representation under § 2. For that reason, I join the Court’s judgment
but not its opinion.

JUSTICE STEVENS, with whom JUSTICE MARSHALL and JUSTICE BLACKMUN join, concurring in
part and dissenting in part.

. . . [T]hat one black candidate was also elected in the 1972, 1974, and 1976 elections is not
sufficient, in my opinion, to overcome the additional findings that apply to House District 23, as well as
to other districts in the State for each of those years:- -

To paraphrase the Court’s conclusion about the other districts, I cannot say that the District
Court, composed of local judges who are well acquainted with the political realities of the State, clearly
erred in concluding that use of a multimember electoral structure has, caused black voters in House
District 23 to have less opportunity than white voters to elect representatives of their choice.



