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Tashjian v. Republican Party of Conn., 479 U.S. 208 (1986)

The Republican Party of Connecticut in 1984 adopted a rule permitting independent voters to cast ballots
in state primary elections. This rule violated a Connecticut law that limited primary voters to registered members of
the party. Party officials filed a lawsuit against Julia Tashjian, the secretary of state in Connecticut. That suit
claimed that the state primary law violated the First Amendment as incorporated by the Fourteenth Amendment.
Both the federal district court and the Court of Appeals for the Second Circuit agreed that the law was
unconstitutional. Tashjian and Connecticut appealed to the Supreme Court of the United States.

The Supreme Court by a 5-4 vote ruled that the closed primary law was unconstitutional. Justice
Marshall’s majority opinion declared that political parties-had.a constitutional right to seek to broaden support for
their candidates by inviting independents to vote in primary “elections. What was the asserted state interest in
banning independents from voting in party primary elections? Why did Marshall think that state interest
insufficient to justify restrictions on primary voting? Why. does the dissent disagree? Who has the better of the
arqument? Why did the more liberal justices on the Supreme Court oppose the requlation and the more conservative
justices think the Connecticut law passed constitutionalmuster?

JUSTICE MARSHALL delivered the opinion of the Court:

The nature of appellees’ First Amendment.interest is.evident.-“It is beyond debate that freedom
to engage in association for the advancement of beliefs and ideas is'an inseparable aspect of the ‘liberty’
assured by the Due Process Clause of the Fourteenth Amendment, which embraces freedom of speech.” .
. . The freedom of association protected by the First and Fourteenth Amendments includes partisan
political organization. . . .

... The Party’s attempt to broaden the base of public participation in and support for its activities
is conduct undeniably central to the exercise of the right of association. As we have said, the freedom to
join together in furtherance of common political beliefs “necessarily presupposes the freedom to identify
the people who constitute the association.”

Were the State to restrict by statute financial support of the Party’s candidates to Party members,
or to provide that only Party members might be selected as the Party’s chosen nominees for public office,
such a prohibition of potential association with nonmembers would clearly infringe upon the rights of the
Party’s members under the First Amendment to organize with like-minded citizens in support of
common political goals. . . . The statute here places limits upon the group of registered voters whom the
Party may invite to participate in the “basic function” of selecting the Party’s candidates. The State thus
limits the Party’s associational opportunities at the crucial juncture at which the appeal to common
principles may be translated into concerted action, and hence to political power in the community.

It is, of course, fundamental to appellant’s defense of the State’s statute that this impingement
upon the associational rights of the Party and its members occurs at the ballot box, for the Constitution
grants to the States a broad power to prescribe the “Times, Places and Manner of holding Elections for



Senators and Representatives,” which power is matched by state control over the election process for
state offices. But this authority does not extinguish the State’s responsibility to observe the limits
established by the First Amendment rights of the State’s citizens. The power to regulate the time, place,
and manner of elections does not justify, without more, the abridgment of fundamental rights, such as the
right to vote, or, as here, the freedom of political association. We turn then to an examination of the
interests which appellant asserts to justify the burden cast by the statute upon the associational rights of
the Party and its members.

[T]he possibility of future increases in the cost of administering the election system is not a
sufficient basis here for infringing appellees” First Amendment rights. Costs of administration would
likewise increase if a third major party should come into existence in Connecticut, thus requiring the State
to fund a third major party primary. . . . While the State is of course entitled to take administrative and
financial considerations into account in choosing whether or not to have a primary system at all, it can no
more restrain the Republican Party’s freedom of association for reasons of its own administrative
convenience than it could on the same ground limit the ballot access of a new major party.

... [A]lppellant’s concern that candidates selected under the Party rule will be the nominees of an
“amorphous” group using the Party’s name is inconsistent with the facts. The Party is not proposing that
independents be allowed to choose the Party’s nominee without Party participation; on the contrary, to
be listed on the Party’s primary ballot continues‘to require, under a statute not challenged here, that the
primary candidate have obtained at least 20% of the vote at a Party convention, which only Party
members may attend. If no such candidate/seeks to challenge the convention’s nominee in a primary,
then no primary is held, and the convention nominee becomes the Party’s nominee in the general election
without any intervention by independent voters. . . .

In arguing that the Party ruleinterferes with educated decisions by voters, appellant also
disregards the substantial benefit which the'Party rule provides to the Party and its members in seeking
to choose successful candidates. Given the numerical strength of independent voters in the State, one of
the questions most likely to occur to Connecticut Republicans in selecting candidates for public office is
how can the Party most effectively appeal to the independent voter? By inviting independents to assist in
the choice at the polls between primary candidates selected at the Party convention, the Party rule is
intended to produce the candidate and platform most likely to achieve that goal. The state statute is said
to decrease voter confusion, yet it deprives the Party and its,members of the opportunity to inform
themselves as to the level of support for the Party’s candidates among a critical group of electors. . . .

The State argues that its statute is well designed to save the Republican Party from undertaking a
course of conduct destructive of its own interests. But on this point “even if the State were correct, a State,
or a court, may not constitutionally substitute its own judgment for that of the Party.” . . . The Party’s
determination of the boundaries of its own association, and of the structure which best allows it to pursue
its political goals, is protected by the Constitution.

JUSTICE STEVENS, with whom JUSTICE SCALIA joins, dissenting.

JUSTICE SCALIA, with whom THE CHIEF JUSTICE and JUSTICE O’CONNOR join, dissenting.

In my view, the Court’s opinion exaggerates the importance of the associational interest at issue,
if indeed it does not see one where none exists. There is no question here of restricting the Republican
Party’s ability to recruit and enroll Party members by offering them the ability to select Party candidates. .
.. Nor is there any question of restricting the ability of the Party’s members to select whatever candidate
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they desire. Appellees” only complaint is that the Party cannot leave the selection of its candidate to
persons who are not members of the Party, and are unwilling to become members. It seems to me fanciful
to refer to this as an interest in freedom of association between the members of the Republican Party and
the putative independent voters. The Connecticut voter who, while steadfastly refusing to register as a
Republican, casts a vote in the Republican primary, forms no more meaningful an “association” with the
Party than does the independent or the registered Democrat who responds to questions by a Republican
Party pollster. If the concept of freedom of association is extended to such casual contacts, it ceases to be
of any analytic use. . ..

The ability of the members of the Republican Party to select their own candidate, on the other
hand, unquestionably implicates an associational freedom—but it can hardly be thought that that
freedom is unconstitutionally impaired here. The Party is entirely free to put forward, if it wishes, that
candidate who has the highest degree of support among Party members and independents combined.
The State is under no obligation, however, to let its party primary be used, instead of a party-funded
opinion poll, as the means by which the party identifies the relative popularity of its potential candidates
among independents. Nor is there any reason apparent to me why the State cannot insist that this
decision to support what might be called the independents’ choice be taken by the party membership in a
democratic fashion, rather than through a process that permits the members’ votes to be diluted —and
perhaps even absolutely outnumbered — by the votes of outsiders.

[Tlhe validity of the state-imposed primary requirement itself, which we have hitherto
considered “too plain for argument,” presupposes that the State has the right “to protect the Party against
the Party itself.” Connecticut may lawfully require that significant elements of the democratic election
process be democratic—whether the Party wants that or not. It is beyond my understanding why the
Republican Party’s delegation of its democratic choiceito'a Republican Convention can be proscribed, but
its delegation of that choice to nonmembers of the Party'cannot.

In the case before us, Connecticut has said no more than this: Just as the Republican Party may, if
it wishes, nominate the candidate recommended. by the Party’s executive committee, so long as its
members select that candidate by name in a democratic vote; so also it may nominate the independents’
choice, so long as its members select him by name in-a democratic vote. That seems to me plainly and
entirely constitutional.



