
 

1 
 

AMERICAN CONSTITUTIONALISM 
VOLUME II: RIGHTS AND LIBERTIES 

Howard Gillman • Mark A. Graber • Keith E. Whittington 
 

Supplementary Material 
 

Chapter 10: The Reagan Era—Individual Rights/Property/Takings 
 
 

Dolan v. City of Tigard, 512 U.S. 374 (1994) 

 
Florence Dolan applied for a permit to expand her plumbing and electrical supply store in Tigard, Oregon. 

The city planning condition decided to grant the permit on the condition that Dolan agree to use part of her property 
to improve the drainage system along a local creek and permit another section of her property to be used as a 
pedestrian/bicycle path. Dolan claimed that these conditions on her permit violated the takings clause of the Fifth 
Amendment as incorporated by the due process clause of the Fourteenth Amendment. The Land Use Board of 
Appeals, the local Court of Appeals, and the Supreme Court of Oregon rejected her claim of constitutional right. 
Dolan appealed to the Supreme Court of the United States. 

The Supreme Court by a 5–4 vote declared that Dolan’s property had been unconstitutionally taken. Chief 
Justice Rehnquist’s majority opinion insisted that there was not a “rough proportionality” between the conditions 
on the land use and the purpose of the prohibition. What was the constitutional source of this rough proportionality 
test? Why did Rehnquist think no rough proportionality exists? What test did Justice Stevens apply and why did he 
think Tigard met that standard? What test would you apply? 

 
 
CHIEF JUSTICE REHNQUIST delivered the opinion of the Court. 

 
. . . 
. . . One of the principal purposes of the Takings Clause is “to bar Government from forcing some 

people alone to bear public burdens which, in all fairness and justice, should be borne by the public as a 
whole.” Without question, had the city simply required petitioner to dedicate a strip of land along Fanno 
Creek for public use, rather than conditioning the grant of her permit to redevelop her property on such a 
dedication, a taking would have occurred. . . . 

On the other side of the ledger, the authority of state and local governments to engage in land use 
planning has been sustained against constitutional challenge as long ago as our decision in Village of 
Euclid v. Ambler Realty Co. (1926). . . . A land use regulation does not effect a taking if it “substantially 
advance[s] legitimate state interests” and does not “den[y] an owner economically viable use of his land.” 

The sort of land use regulations discussed in [Euclid], however, differ in two relevant particulars 
from the present case. First, they involved essentially legislative determinations classifying entire areas of 
the city, whereas here the city made an adjudicative decision to condition petitioner’s application for a 
building permit on an individual parcel. Second, the conditions imposed were not simply a limitation on 
the use petitioner might make of her own parcel, but a requirement that she deed portions of the property 
to the city. . . . Under the well-settled doctrine of “unconstitutional conditions,” the government may not 
require a person to give up a constitutional right—here the right to receive just compensation when 
property is taken for a public use—in exchange for a discretionary benefit conferred by the government 
where the benefit sought has little or no relationship to the property. 

. . . 
In evaluating petitioner’s claim, we must first determine whether the “essential nexus” exists 

between the “legitimate state interest” and the permit condition exacted by the city. If we find that a 
nexus exists, we must then decide the required degree of connection between the exactions and the 
projected impact of the proposed development. . . . 
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. . . 

. . . Undoubtedly, the prevention of flooding along Fanno Creek and the reduction of traffic 
congestion in the Central Business District qualify as the type of legitimate public purposes we have 
upheld. It seems equally obvious that a nexus exists between preventing flooding along Fanno Creek and 
limiting development within the creek’s 100-year floodplain. Petitioner proposes to double the size of her 
retail store and to pave her now-gravel parking lot, thereby expanding the impervious surface on the 
property and increasing the amount of storm water runoff into Fanno Creek. 

The same may be said for the city’s attempt to reduce traffic congestion by providing for 
alternative means of transportation. In theory, a pedestrian/bicycle pathway provides a useful alternative 
means of transportation for workers and shoppers: “Pedestrians and bicyclists occupying dedicated 
spaces for walking and/or bicycling . . . remove potential vehicles from streets, resulting in an overall 
improvement in total transportation system flow.” 

The second part of our analysis requires us to determine whether the degree of the exactions 
demanded by the city’s permit conditions bears the required relationship to the projected impact of 
petitioner’s proposed development. . . . 

. . . 

. . . We think a term such as “rough proportionality” best encapsulates what we hold to be the 
requirement of the Fifth Amendment. No precise mathematical calculation is required, but the city must 
make some sort of individualized determination that the required dedication is related both in nature and 
extent to the impact of the proposed development. 

. . . 
It is axiomatic that increasing the amount of impervious surface will increase the quantity and 

rate of storm water flow from petitioner’s property. Therefore, keeping the floodplain open and free from 
development would likely confine the pressures on Fanno Creek created by petitioner’s development. In 
fact, because petitioner’s property lies within the Central Business District, the CDC already required that 
petitioner leave 15% of it as open space and the undeveloped floodplain would have nearly satisfied that 
requirement. But the city demanded more—it not only wanted petitioner not to build in the floodplain, 
but it also wanted petitioner’s property along Fanno Creek for its greenway system. The city has never 
said why a public greenway, as opposed to a private one, was required in the interest of flood control. 

The difference to petitioner, of course, is the loss of her ability to exclude others. As we have 
noted, this right to exclude others is “one of the most essential sticks in the bundle of rights that are 
commonly characterized as property.” It is difficult to see why recreational visitors trampling along 
petitioner’s floodplain easement are sufficiently related to the city’s legitimate interest in reducing 
flooding problems along Fanno Creek, and the city has not attempted to make any individualized 
determination to support this part of its request. 

. . . 
Admittedly, petitioner wants to build a bigger store to attract members of the public to her 

property. She also wants, however, to be able to control the time and manner in which they enter. . . . 
[T]he city wants to impose a permanent recreational easement upon petitioner’s property that borders 
Fanno Creek. Petitioner would lose all rights to regulate the time in which the public entered onto the 
greenway, regardless of any interference it might pose with her retail store. Her right to exclude would 
not be regulated, it would be eviscerated. 

. . . 
With respect to the pedestrian/bicycle pathway, we have no doubt that the city was correct in 

finding that the larger retail sales facility proposed by petitioner will increase traffic on the streets of the 
Central Business District. The city estimates that the proposed development would generate roughly 435 
additional trips per day. Dedications for streets, sidewalks, and other public ways are generally 
reasonable exactions to avoid excessive congestion from a proposed property use. But on the record 
before us, the city has not met its burden of demonstrating that the additional number of vehicle and 
bicycle trips generated by petitioner’s development reasonably relate to the city’s requirement for a 
dedication of the pedestrian/bicycle pathway easement. The city simply found that the creation of the 
pathway “could offset some of the traffic demand . . . and lessen the increase in traffic congestion.” 
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. . . 
Cities have long engaged in the commendable task of land use planning, made necessary by 

increasing urbanization, particularly in metropolitan areas such as Portland. The city’s goals of reducing 
flooding hazards and traffic congestion, and providing for public greenways, are laudable, but there are 
outer limits to how this may be done. “A strong public desire to improve the public condition [will not] 
warrant achieving the desire by a shorter cut than the constitutional way of paying for the change.” 

 
JUSTICE STEVENS, with whom JUSTICE BLACKMUN and JUSTICE GINSBURG join, dissenting. 

 
. . . 
The Court recognizes as an initial matter that the city’s conditions satisfy the “essential nexus” 

requirement announced in Nollan v. California Coastal Comm’n (1987), because they serve the legitimate 
interests in minimizing floods and traffic congestions. The Court goes on, however, to erect a new 
constitutional hurdle in the path of these conditions. In addition to showing a rational nexus to a public 
purpose that would justify an outright denial of the permit, the city must also demonstrate “rough 
proportionality” between the harm caused by the new land use and the benefit obtained by the condition. 
The Court also decides for the first time that the city has the burden of establishing the constitutionality 
of its conditions by making an “individualized determination” that the condition in question satisfies the 
proportionality requirement. 

. . . 

. . . The city of Tigard has demonstrated that its plan is rational and impartial and that the 
conditions at issue are “conducive to fulfillment of authorized planning objectives.” Dolan, on the other 
hand, has offered no evidence that her burden of compliance has any impact at all on the value or 
profitability of her planned development. Following the teaching of the cases on which it purports to rely, 
the Court should not isolate the burden associated with the loss of the power to exclude from an 
evaluation of the benefit to be derived from the permit to enlarge the store and the parking lot. 

The Court’s assurances that its “rough proportionality” test leaves ample room for cities to 
pursue the “commendable task of land use planning” . . . are wanting given the result that test compels 
here. Under the Court’s approach, a city must not only “quantify its findings” and make “individualized 
determination[s]” with respect to the nature and the extent of the relationship between the conditions and 
the impact, but also demonstrate “proportionality.” The correct inquiry should instead concentrate on 
whether the required nexus is present and venture beyond considerations of a condition’s nature or 
germaneness only if the developer establishes that a concededly germane condition is so grossly 
disproportionate to the proposed development’s adverse effects that it manifests motives other than land 
use regulation on the part of the city. The heightened requirement the Court imposes on cities is even 
more unjustified when all the tools needed to resolve the questions presented by this case can be 
garnered from our existing case law. 

In her objections to the floodplain condition, Dolan made no effort to demonstrate that the 
dedication of that portion of her property would be any more onerous than a simple prohibition against 
any development on that portion of her property. Given the commercial character of both the existing 
and the proposed use of the property as a retail store, it seems likely that potential customers “trampling 
along petitioner’s floodplain” are more valuable than a useless parcel of vacant land. Moreover, the duty 
to pay taxes and the responsibility for potential tort liability may well make ownership of the fee interest 
in useless land a liability rather than an asset. . . . 

The Court’s rejection of the bike path condition amounts to nothing more than a play on words. 
Everyone agrees that the bike path “could” offset some of the increased traffic flow that the larger store 
will generate, but the findings do not unequivocally state that it will do so, or tell us just how many 
cyclists will replace motorists. Predictions on such matters are inherently nothing more than estimates. 
Certainly the assumption that there will be an offsetting benefit here is entirely reasonable and should 
suffice whether it amounts to 100 percent, 35 percent, or only 5 percent of the increase in automobile 
traffic that would otherwise occur. If the Court proposes to have the federal judiciary micro-manage state 
decisions of this kind, it is indeed extending its welcome mat to a significant new class of litigants. 
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Although there is no reason to believe that state courts have failed to rise to the task, property owners 
have surely found a new friend today. 

. . . 
This case inaugurates an even more recent judicial innovation than the regulatory takings 

doctrine: the application of the “unconstitutional conditions” label to a mutually beneficial transaction 
between a property owner and a city. The Court tells us that the city’s refusal to grant Dolan a 
discretionary benefit infringes her right to receive just compensation for the property interests that she 
has refused to dedicate to the city “where the property sought has little or no relationship to the benefit.” 
Although it is well settled that a government cannot deny a benefit on a basis that infringes 
constitutionally protected interests—“especially [one’s] interest in freedom of speech”—the 
“unconstitutional conditions” doctrine provides an inadequate framework in which to analyze this case. 

. . . 
Even if Dolan should accept the city’s conditions in exchange for the benefit that she seeks, it 

would not necessarily follow that she had been denied “just compensation” since it would be appropriate 
to consider the receipt of that benefit in any calculation of “just compensation.” Particularly in the 
absence of any evidence on the point, we should not presume that the discretionary benefit the city has 
offered is less valuable than the property interests that Dolan can retain or surrender at her option. But 
even if that discretionary benefit were so trifling that it could not be considered just compensation when 
it has “little or no relationship” to the property, the Court fails to explain why the same value would 
suffice when the required nexus is present. In this respect, the Court’s reliance on the “unconstitutional 
conditions” doctrine is assuredly novel, and arguably incoherent. The city’s conditions are by no means 
immune from constitutional scrutiny. The level of scrutiny, however, does not approximate the kind of 
review that would apply if the city had insisted on a surrender of Dolan’s First Amendment rights in 
exchange for a building permit. . . . 

. . . 
In our changing world one thing is certain: uncertainty will characterize predictions about the 

impact of new urban developments on the risks of floods, earthquakes, traffic congestion, or 
environmental harms. When there is doubt concerning the magnitude of those impacts, the public 
interest in averting them must outweigh the private interest of the commercial entrepreneur. If the 
government can demonstrate that the conditions it has imposed in a land use permit are rational, 
impartial and conducive to fulfilling the aims of a valid land use plan, a strong presumption of validity 
should attach to those conditions. The burden of demonstrating that those conditions have unreasonably 
impaired the economic value of the proposed improvement belongs squarely on the shoulders of the 
party challenging the state action’s constitutionality. That allocation of burdens has served us well in the 
past. The Court has stumbled badly today by reversing it. 

 
JUSTICE SOUTER, dissenting. 

 
. . . 
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