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City of Cleburne, Tex. v. Cleburne Living Center, 473 U.S. 432 (1985)

The Cleburne Living Center (CLC) sought to open a group home in Cleburne, Texas for persons then
referred to as mentally retarded, but who would now be described as disabled or handicapped.. Cleburne city law
required that “hospitals for the insane or feebleminded” obtain a special permit. The Cleburne City Council by a 13-
1 vote rejected giving the CLC that permit. The CLC sued the City of Cleburne, claiming that the decision to deny a
permit violated the equal protection clause of the Fourteenth Amendment. The federal district court rejected that
claim, but that decision was reversed by the Court of Appeals for the Fifth Circuit. Cleburne appealed to the
Supreme Court of the United States.

The Supreme Court unanimously ruled that the Cleburne Living Center was constitutionally entitled to a
permit. Justice White’s unanimous opinion held that the City of Cleburne’s denial of the permit failed to pass the
rational scrutiny standard required when governing officials make distinctions between non-suspect classes. Why
did Justice White reject claims that mentally handicapped persons are not a suspect class? Why did Justice Marshall
disagree? Who had the better of the arqument? Was. Justice White correct that the Cleburne denial of the permit
nevertheless failed to pass rational scrutiny? Suppose Cleburne denied a permit to a college fraternity on the ground
that the fraternity presented too great a risk of loud noises at night. How would the Cleburne majority most likely
have decided that case?

JUSTICE WHITE delivered the opinion of the Court.

The Equal Protection Clause of the Fourteenth Amendment commands that no State shall “deny
to any person within its jurisdiction the equal protection of the laws,” which is essentially a direction that
all persons similarly situated should be treated alike. . . . The general rule is that legislation is presumed
to be valid and will be sustained -if the’classification drawn by the statute is rationally related to a
legitimate state interest. When social or economic legislation is at issue, the Equal Protection Clause
allows the States wide latitude, and the Constitution presumes that even improvident decisions will
eventually be rectified by the democratic processes.

The general rule gives way, however, when a statute classifies by race, alienage, or national
origin. These factors are so seldom relevant to the achievement of any legitimate state interest that laws
grounded in such considerations are deemed to reflect prejudice and antipathy —a view that those in the
burdened class are not as worthy or deserving as others. For these reasons and because such
discrimination is unlikely to be soon rectified by legislative means, these laws are subjected to strict
scrutiny and will be sustained only if they are suitably tailored to serve a compelling state interest. . . .

Legislative classifications based on gender also call for a heightened standard of review. That
factor generally provides no sensible ground for differential treatment. “[W]hat differentiates sex from
such nonsuspect statuses as intelligence or physical disability . . . is that the sex characteristic frequently
bears no relation to ability to perform or contribute to society.” . . .. Because illegitimacy is beyond the
individual’s control and bears “no relation to the individual’s ability to participate in and contribute to
society,” official discriminations resting on that characteristic are also subject to somewhat heightened
review. Those restrictions “will survive equal protection scrutiny to the extent they are substantially
related to a legitimate state interest.”



[W]here individuals in the group affected by a law have distinguishing characteristics relevant to
interests the State has the authority to implement, the courts have been very reluctant, as they should be
in our federal system and with our respect for the separation of powers, to closely scrutinize legislative
choices as to whether, how, and to what extent those interests should be pursued. In such cases, the Equal
Protection Clause requires only a rational means to serve a legitimate end.

Against this background, we conclude for several reasons that the Court of Appeals erred in
holding mental retardation a quasi-suspect classification calling for a more exacting standard of judicial
review than is normally accorded economic and social legislation. First, it is undeniable, and it is not
argued otherwise here, that those who are mentally retarded have a reduced ability to cope with and
function in the everyday world. Nor are they all cut from the same pattern: as the testimony in this record
indicates, they range from those whose disability is not immediately evident to those who must be
constantly cared for. They are thus different, immutably so, in relevant respects, and the States” interest in
dealing with and providing for them is plainly a legitimate one. How this large and diversified group is
to be treated under the law is a difficult and often a technical matter, very much a task for legislators
guided by qualified professionals and not by the perhaps ill-informed opinions of the judiciary.
Heightened scrutiny inevitably involves substantive judgments about legislative decisions, and we doubt
that the predicate for such judicial oversight is present where the classification deals with mental
retardation.

Second, the distinctive legislative response, both national and state, to the plight of those who are
mentally retarded demonstrates not only that they have unique problems, but also that the lawmakers
have been addressing their difficulties in,a manner that belies a continuing antipathy or prejudice and a
corresponding need for more intrusive oversight by the judiciary. Thus, the Federal Government has not
only outlawed discrimination against the mentally retarded in federally funded programs, but it has also
provided the retarded with the right to'receive “appropriate treatment, services, and habilitation” in a
setting that is “least restrictive of [their] personal liberty.” /. |. The State of Texas has similarly enacted
legislation that acknowledges the special status.of the mentally retarded by conferring certain rights upon
them, such as “the right to live in the least restrictive-setting appropriate to [their] individual needs and
abilities,” including “the right to live . . . in a group home.”

Third, the legislative response, which could/hardly have occurred and survived without public
support, negates any claim that the mentally retarded are politically powerless in the sense that they have
no ability to attract the attention of the lawmakers. Any minority can be said to be powerless to assert
direct control over the legislature, butiif thatjwere criterion for higher level scrutiny by the courts, much
economic and social legislation would now be suspect.

Fourth, if the large and amorphous class of the mentally retarded were deemed quasi-suspect for
the reasons given by the Court of Appeals, it would be difficult to find a principled way to distinguish a
variety of other groups who have perhaps immutable disabilities setting them off from others, who
cannot themselves mandate the desired legislative responses, and who can claim some degree of
prejudice from at least part of the public at large. One need mention in this respect only the aging, the
disabled, the mentally ill, and the infirm. We are reluctant to set out on that course, and we decline to do
so.

Our refusal to recognize the retarded as a quasi-suspect class does not leave them entirely
unprotected from invidious discrimination. To withstand equal protection review, legislation that
distinguishes between the mentally retarded and others must be rationally related to a legitimate
governmental purpose. . . . The State may not rely on a classification whose relationship to an asserted
goal is so attenuated as to render the distinction arbitrary or irrational. Furthermore, some objectives —
such as “a bare . . . desire to harm a politically unpopular group,” —are not legitimate state interests.
Beyond that, the mentally retarded, like others, have and retain their substantive constitutional rights in
addition to the right to be treated equally by the law.



The constitutional issue is clearly posed. The city does not require a special use permit in an R-3
zone for apartment houses, multiple dwellings, boarding and lodging houses, fraternity or sorority
houses, dormitories, apartment hotels, hospitals, sanitariums, nursing homes for convalescents or the
aged (other than for the insane or feebleminded or alcoholics or drug addicts), private clubs or fraternal
orders, and other specified uses. It does, however, insist on a special permit for the Featherston home,
and it does so, as the District Court found, because it would be a facility for the mentally retarded. May
the city require the permit for this facility when other care and multiple-dwelling facilities are freely
permitted?

. . . Because in our view the record does not reveal any rational basis for believing that the
Featherston home would pose any special threat to the city’s legitimate interests, we affirm the judgment
below insofar as it holds the ordinance invalid as applied in this case.

The District Court found that the City Council’s insistence on the permit rested on several factors.
First, the Council was concerned with the negative attitude of the majority of property owners located
within 200 feet of the Featherston facility, as well as with the fears of elderly residents of the
neighborhood. But mere negative attitudes, or fear, unsubstantiated by factors which are properly
cognizable in a zoning proceeding, are not permissible bases for treating a home for the mentally
retarded differently from apartment houses, multiple dwellings, and the like. . . .

Second, the Council had two objections to the location of the facility. It was concerned that the
facility was across the street from a junior high school, and it feared that the students might harass the
occupants of the Featherston home. But the school itself is attended by about 30 mentally retarded
students, and denying a permit based on such vague, undifferentiated fears is again permitting some
portion of the community to validate what would otherwise be an equal protection violation. The other
objection to the home’s location was that'it was\located on “a five hundred year flood plain.” This
concern with the possibility of a flood, however, can hardly be based on a distinction between the
Featherston home and, for example, nursing homes, homes for convalescents or the aged, or sanitariums
or hospitals, any of which could be located on the Featherston site without obtaining a special use permit.

In the courts below the city also urged that the ordinance is aimed at avoiding concentration of
population and at lessening congestion of the streets. These concerns obviously fail to explain why
apartment houses, fraternity and sorority houses, hospitals and the like, may freely locate in the area
without a permit. So, too, the expressed worry about fire hazards, the serenity of the neighborhood, and
the avoidance of danger to other residents fail rationally to justify singling out a home such as 201
Featherston for the special use permit, yet imposing no such restrictions on the many other uses freely
permitted in the neighborhood.

The short of it is that requiring the permit in this case appears to us to rest on an irrational
prejudice against the mentally retarded, including those who would occupy the Featherston facility and
who would live under the closely supervised and highly regulated conditions expressly provided for by
state and federal law.

JUSTICE STEVENS, with whom THE CHIEF JUSTICE joins, concurring.

... I have always asked myself whether I could find a “rational basis” for the classification at
issue. The term “rational,” of course, includes a requirement that an impartial lawmaker could logically
believe that the classification would serve a legitimate public purpose that transcends the harm to the
members of the disadvantaged class. Thus, the word “rational” —for me at least—includes elements of
legitimacy and neutrality that must always characterize the performance of the sovereign's duty to
govern impartially.

In every equal protection case, we have to ask certain basic questions. What class is harmed by
the legislation, and has it been subjected to a “tradition of disfavor” by our laws? What is the public
purpose that is being served by the law? What is the characteristic of the disadvantaged class that justifies
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the disparate treatment? In most cases the answer to these questions will tell us whether the statute has a
“rational basis.” The answers will result in the virtually automatic invalidation of racial classifications
and in the validation of most economic classifications, but they will provide differing results in cases
involving classifications based on alienage, gender, or illegitimacy. But that is not because we apply an
“intermediate standard of review” in these cases; rather it is because the characteristics of these groups
are sometimes relevant and sometimes irrelevant to a valid public purpose, or, more specifically, to the
purpose that the challenged laws purportedly intended to serve.

Every law that places the mentally retarded in a special class is not presumptively irrational. The
differences between mentally retarded persons and those with greater mental capacity are obviously
relevant to certain legislative decisions. An impartial lawmaker —indeed, even a member of a class of
persons defined as mentally retarded —could rationally vote in favor of a law providing funds for special
education and special treatment for the mentally retarded. . .

In this Court, the city has argued that the discrimination was really motivated by a desire to
protect the mentally retarded from the hazards presented by the neighborhood. Zoning ordinances are
not usually justified on any such basis, and in this case, for the reasons explained by the Court, I find that
justification wholly unconvincing. I cannot believe that a rational member of this disadvantaged class
could ever approve of the discriminatory application of the city’s ordinance in this case.

JUSTICE MARSHALL, with whom JUSTICE BRENNAN and JUSTICE BLACKMUN join, concurring in
the judgment in part and dissenting in part.

... The Court holds the ordinance invalid'on rational-basis grounds and disclaims that anything
special, in the form of heightened scrutiny, is taking place. Yet Cleburne’s ordinance surely would be
valid under the traditional rational-basis test applicable to economic and commercial regulation. In my
view, it is important to articulate, as the Court does not, the facts and principles that justify subjecting this
zoning ordinance to the searching review—the heightened scrutiny—that actually leads to its
invalidation. . . .

. . . [H]Jowever labeled, the rational basis test invoked today is most assuredly not the rational-
basis test of Williamson v. Lee Optical of Oklahoma, Inc. (1955). . ..

The Court, for example, concludes that legitimate concerns for fire hazards or the serenity of the
neighborhood do not justify singling out respondents to bear the burdens of these concerns, for
analogous permitted uses appear|to_pose similar threats. Yet under the traditional and most minimal
version of the rational-basis test, “reform may take one step at a time, addressing itself to the phase of the
problem which seems most acute to the legislative mind.” The “record” is said not to support the
ordinance’s classifications, ante, at 3259, 3260, but under the traditional standard we do not sift through
the record to determine whether policy decisions are squarely supported by a firm factual foundation. . . .

I share the Court’s criticisms of the overly broad lines that Cleburne’s zoning ordinance has
drawn. But if the ordinance is to be invalidated for its imprecise classifications, it must be pursuant to
more powerful scrutiny than the minimal rational-basis test used to review classifications affecting only
economic and commercial matters. . . .

I have long believed the level of scrutiny employed in an equal protection case should vary with
“the constitutional and societal importance of the interest adversely affected and the recognized
invidiousness of the basis upon which the particular classification is drawn.” When a zoning ordinance
works to exclude the retarded from all residential districts in a community, these two considerations
require that the ordinance be convincingly justified as substantially furthering legitimate and important
purposes.

First, the interest of the retarded in establishing group homes is substantial. The right to
“establish a home” has long been cherished as one of the fundamental liberties embraced by the Due



Process Clause. . . . Excluding group homes deprives the retarded of much of what makes for human
freedom and fulfillment —the ability to form bonds and take part in the life of a community.

Second, the mentally retarded have been subject to a “lengthy and tragic history,” of segregation
and discrimination that can only be called grotesque. During much of the 19th century, mental
retardation was viewed as neither curable nor dangerous and the retarded were largely left to their own
devices. By the latter part of the century and during the first decades of the new one, however, social
views of the retarded underwent a radical transformation. Fueled by the rising tide of Social Darwinism,
the “science” of eugenics, and the extreme xenophobia of those years, leading medical authorities and
others began to portray the “feeble-minded” as a “menace to society and civilization . . . responsible in a
large degree for many, if not all, of our social problems.” A regime of state-mandated segregation and
degradation soon emerged that in its virulence and bigotry rivaled, and indeed paralleled, the worst
excesses of Jim Crow. Massive custodial institutions were built to warehouse the retarded for life; the aim
was to halt reproduction of the retarded and “nearly extinguish their race.” Retarded children were
categorically excluded from public schools, based on the false stereotype that all were ineducable and on
the purported need to protect nonretarded children from them. State laws deemed the retarded “unfit for
citizenship.”

Segregation was accompanied by eugenic marriage and sterilization laws that extinguished for
the retarded one of the “basic civil rights of man” — the right to marry and procreate. . . .

... In light of the importance of the interest at stake and the history of discrimination the retarded
have suffered, the Equal Protection Clause requires us to-do more than review the distinctions drawn by
Cleburne’s zoning ordinance as if they appeared in a taxing statute or in economic or commercial
legislation. The searching scrutiny I would give to restrictions on the ability of the retarded to establish
community group homes leads me to conclude that Cleburne’s vague generalizations for classifying the
“feeble-minded” with drug addicts, alcoholics, and the insane, and excluding them where the elderly, the
ill, the boarder, and the transient are allowed, are not substantial or important enough to overcome the
suspicion that the ordinance rests on impermissible assumptions or outmoded and perhaps invidious
stereotypes.

. . . Shifting cultural, political, and social patterns at times come to make past practices appear
inconsistent with fundamental principles upon which American society rests, an inconsistency legally
cognizable under the Equal Protection Clause. It is natural that evolving standards of equality come to be
embodied in legislation. When that occurs, courts should look to the fact of such change as a source of
guidance on evolving principles of equality. . ..

For the retarded, just as for Negroes and women, much has changed in recent years, but much
remains the same; out-dated statutes are still on the books, and irrational fears or ignorance, traceable to
the prolonged social and cultural isolation of the retarded, continue to stymie recognition of the dignity
and individuality of retarded people. Heightened judicial scrutiny of action appearing to impose
unnecessary barriers to the retarded is required in light of increasing recognition that such barriers are
inconsistent with evolving principles of equality embedded in the Fourteenth Amendment.

Our heightened-scrutiny precedents belie the claim that a characteristic must virtually always be
irrelevant to warrant heightened scrutiny. [Plyler v. Doe (1982)], for example, held that the status of being
an undocumented alien is not a “constitutional irrelevancy,” and therefore declined to review with strict
scrutiny classifications affecting undocumented aliens. . . . Heightened but not strict scrutiny is
considered appropriate in areas such as gender, illegitimacy, or alienage because the Court views the trait
as relevant under some circumstances but not others. . . . Because the government also may not take this
characteristic into account in many circumstances, such as those presented here, careful review is
required to separate the permissible from the invalid in classifications relying on retardation.

Potentially discriminatory classifications exist only where some constitutional basis can be found
for presuming that equal rights are required. Discrimination, in the Fourteenth Amendment sense,
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connotes a substantive constitutional judgment that two individuals or groups are entitled to be treated
equally with respect to something. With regard to economic and commercial matters, no basis for such a
conclusion exists, for as Justice Holmes urged the Lochner Court, the Fourteenth Amendment was not
“intended to embody a particular economic theory. . . .” As a matter of substantive policy, therefore,
government is free to move in any direction, or to change directions, in the economic and commercial
sphere. The structure of economic and commercial life is a matter of political compromise, not
constitutional principle.

But the Fourteenth Amendment does prohibit other results under virtually all circumstances,
such as castes created by law along racial or ethnic lines, and significantly constrains the range of
permissible government choices where gender or illegitimacy, for example, are concerned. . . .

That more searching inquiry, be it called heightened scrutiny or “second order” rational-basis
review, is a method of approaching certain classifications skeptically, with judgment suspended until the
facts are in and the evidence considered. The government must establish that the classification is
substantially related to important and legitimate objectives, so that valid and sufficiently weighty policies
actually justify the departure from equality. Heightened scrutiny does not allow courts to second-guess
reasoned legislative or professional judgments tailored to the unique needs of a group like the retarded,
but it does seek to assure that the hostility or thoughtlessness with which there is reason to be concerned
has not carried the day. By invoking heightened scrutiny, the Court recognizes, and compels lower courts
to recognize, that a group may well be the target of the sort of prejudiced, thoughtless, or stereotyped
action that offends principles of equality found in the-Fourteenth Amendment. Where classifications
based on a particular characteristic have done’so in the past; and the threat that they may do so remains,
heightened scrutiny is appropriate.

The political powerlessness of a group'and:the immutability of its defining trait are relevant
insofar as they point to a social and cultural isolation that gives the majority little reason to respect or be
concerned with that group’s interests and needs. Statutes discriminating against the young have not been
common nor need be feared because those,who do vote and legislate were once themselves young,
typically have children of their own, and certainly ‘interact regularly with minors. Their social integration
means that minors, unlike discrete and insular minorities, tend to be treated in legislative arenas with full
concern and respect, despite their formal and complete exclusion from the electoral process.

As the history of discrimination against the retarded and its continuing legacy amply attest, the
mentally retarded have been, and in some areas may still be, the targets of action the Equal Protection
Clause condemns. With respect to a liberty so valued as the right to establish a home in the community,
and so likely to be denied on thebasis of irrational fears and outright hostility, heightened scrutiny is
surely appropriate.

By leaving the sweeping exclusion of the “feebleminded” to be applied to other groups of the
retarded, the Court has created peculiar problems for the future. The Court does not define the relevant
characteristics of respondents or their proposed home that make it unlawful to require them to seek a
special permit. Nor does the Court delineate any principle that defines to which, if any, set of retarded
people the ordinance might validly be applied. Cleburne’s City Council and retarded applicants are left
without guidance as to the potentially valid, and invalid, applications of the ordinance. As a consequence,
the Court’s as-applied remedy relegates future retarded applicants to the standardless discretion of low-
level officials who have already shown an all too willing readiness to be captured by the “vague,
undifferentiated fears” of ignorant or frightened residents.

The Court’s opinion approaches the task of principled equal protection adjudication in what I
view as precisely the wrong way. The formal label under which an equal protection claim is reviewed is
less important than careful identification of the interest at stake and the extent to which society
recognizes the classification as an invidious one. Yet in focusing obsessively on the appropriate label to
give its standard of review, the Court fails to identify the interests at stake or to articulate the principle
that classifications based on mental retardation must be carefully examined to assure they do not rest on
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impermissible assumptions or false stereotypes regarding individual ability and need. No guidance is
thereby given as to when the Court’s freewheeling, and potentially dangerous, “rational-basis standard”
is to be employed, nor is attention directed to the invidiousness of grouping all retarded individuals
together. Moreover, the Court’s narrow, as-applied remedy fails to deal adequately with the overbroad
presumption that lies at the heart of this case. Rather than leaving future retarded individuals to run the
gauntlet of this overbroad presumption, I . .. would strike down on its face the provision at issue.



