
 

1 
 

AMERICAN CONSTITUTIONALISM 
VOLUME II: RIGHTS AND LIBERTIES 

Howard Gillman • Mark A. Graber • Keith E. Whittington 
 

Supplementary Material 
 

Chapter 10: The Reagan Era—Democratic Rights/Free Speech/Freedom of Association 
 
 

Roberts v. U.S. Jaycees, 468 U.S. 609 (1984) 

 
The United States Jaycees seeks to “promote and foster the growth and development of young men’s civic 

organizations in the United States.” During the mid-1970s, the Minneapolis and St. Paul chapters of the Jaycees 
violated the national organization’s rules by treating women as regular members. When the national board sought 
to sanction these local chapters, the local leadership complained to the Minnesota Department of Human Rights. 
They maintained that the national rule limiting membership to men violated a Minnesota law that declared “[t]o 
deny any person the full and equal enjoyment of the goods, services, facilities, privileges, advantages, and 
accommodations of a place of public accommodation because of race, color, creed, religion, disability, national origin 
or sex” was “an unfair discriminatory practice.”  The Minnesota Department of Human Rights agreed that the 
national Jaycee ban on women violated Minnesota law. The national Jaycees filed a lawsuit in Minnesota courts 
against Kathryn Roberts, the Acting Commissioner of the Minnesota Department of Human Rights. After being 
rebuffed in Minnesota courts, the national organization sought relief in federal courts. They claimed, as applied to 
them, the Minnesota anti-discrimination law violated their First and Fourteenth Amendment rights. A federal 
district court sustained the constitutionality of the statute, but that decision was reversed by the Court of Appeals 
for the Eighth Circuit. Minnesota appealed to the Supreme Court of the United States. 

The state of New York, numerous women’s groups, the NAACP Legal Defense Fund, the ACLU, 
Communities’ Business Leaders, and the National League of Cities filed amicus briefs urging the Court to sustain 
the Minnesota anti-discrimination law. The Boy Scouts of America, Rotary International and the Conference of 
Private Organizations filed amicus briefs urging the Court to declare unconstitutional Minnesota’s effort to require 
the Jaycees to accept women. 

The Supreme Court by a 7–0 vote sustained the Minnesota statute. Justice Brennan declared that fighting 
discrimination against women was a compelling interest that justified abridging the freedom of expressive 
association rights of Jaycee members. Justice O’Connor’s concurrence claimed that the U.S. Jaycees were not an 
expressive organization. Who has the stronger argument? Justice Rehnquist concurred silently. Why might he have 
voted to sustain the Minnesota statute? 

 
 
JUSTICE BRENNAN delivered the opinion of the Court. 

 
. . . Our decisions have referred to constitutionally protected “freedom of association” in two 

distinct senses. In one line of decisions, the Court has concluded that choices to enter into and maintain 
certain intimate human relationships must be secured against undue intrusion by the State because of the 
role of such relationships in safeguarding the individual freedom that is central to our constitutional 
scheme. In this respect, freedom of association receives protection as a fundamental element of personal 
liberty. In another set of decisions, the Court has recognized a right to associate for the purpose of 
engaging in those activities protected by the First Amendment—speech, assembly, petition for the redress 
of grievances, and the exercise of religion. The Constitution guarantees freedom of association of this 
kind as an indispensable means of preserving other individual liberties. 

. . . 
The Court has long recognized that, because the Bill of Rights is designed to secure individual 

liberty, it must afford the formation and preservation of certain kinds of highly personal relationships a 
substantial measure of sanctuary from unjustified interference by the State. . . . Without precisely 
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identifying every consideration that may underlie this type of constitutional protection, we have noted 
that certain kinds of personal bonds have played a critical role in the culture and traditions of the Nation 
by cultivating and transmitting shared ideals and beliefs; they thereby foster diversity and act as critical 
buffers between the individual and the power of the State. Moreover, the constitutional shelter afforded 
such relationships reflects the realization that individuals draw much of their emotional enrichment from 
close ties with others. Protecting these relationships from unwarranted state interference therefore 
safeguards the ability independently to define one’s identity that is central to any concept of liberty. 

The personal affiliations that exemplify these considerations, and that therefore suggest some 
relevant limitations on the relationships that might be entitled to this sort of constitutional protection, are 
those that attend the creation and sustenance of a family—marriage, the raising and education of 
children, and cohabitation with one’s relatives. Family relationships, by their nature, involve deep 
attachments and commitments to the necessarily few other individuals with whom one shares not only a 
special community of thoughts, experiences, and beliefs but also distinctively personal aspects of one’s 
life. Among other things, therefore, they are distinguished by such attributes as relative smallness, a high 
degree of selectivity in decisions to begin and maintain the affiliation, and seclusion from others in critical 
aspects of the relationship. As a general matter, only relationships with these sorts of qualities are likely 
to reflect the considerations that have led to an understanding of freedom of association as an intrinsic 
element of personal liberty. Conversely, an association lacking these qualities—such as a large business 
enterprise—seems remote from the concerns giving rise to this constitutional protection. Accordingly, the 
Constitution undoubtedly imposes constraints on the State’s power to control the selection of one’s 
spouse that would not apply to regulations affecting the choice of one’s fellow employees. 

Between these poles, of course, lies a broad range of human relationships that may make greater 
or lesser claims to constitutional protection from particular incursions by the State. Determining the limits 
of state authority over an individual’s freedom to enter into a particular association therefore 
unavoidably entails a careful assessment of where that relationship’s objective characteristics locate it on 
a spectrum from the most intimate to the most attenuated of personal attachments. We need not mark the 
potentially significant points on this terrain with any precision. We note only that factors that may be 
relevant include size, purpose, policies, selectivity, congeniality, and other characteristics that in a 
particular case may be pertinent. In this case, however, several features of the Jaycees clearly place the 
organization outside of the category of relationships worthy of this kind of constitutional protection. 

The undisputed facts reveal that the local chapters of the Jaycees are large and basically 
unselective groups. . . . Apart from age and sex, neither the national organization nor the local chapters 
employ any criteria for judging applicants for membership, and new members are routinely recruited 
and admitted with no inquiry into their backgrounds. . . . 

In short, the local chapters of the Jaycees are neither small nor selective. . . . Accordingly, we 
conclude that the Jaycees chapters lack the distinctive characteristics that might afford constitutional 
protection to the decision of its members to exclude women. 

An individual’s freedom to speak, to worship, and to petition the government for the redress of 
grievances could not be vigorously protected from interference by the State unless a correlative freedom 
to engage in group effort toward those ends were not also guaranteed. According protection to collective 
effort on behalf of shared goals is especially important in preserving political and cultural diversity and 
in shielding dissident expression from suppression by the majority. Consequently, we have long 
understood as implicit in the right to engage in activities protected by the First Amendment a 
corresponding right to associate with others in pursuit of a wide variety of political, social, economic, 
educational, religious, and cultural ends. . . . 

Government actions that may unconstitutionally infringe upon this freedom can take a number of 
forms. Among other things, government may seek to impose penalties or withhold benefits from 
individuals because of their membership in a disfavored group, it may attempt to require disclosure of 
the fact of membership in a group seeking anonymity, and it may try to interfere with the internal 
organization or affairs of the group. By requiring the Jaycees to admit women as full voting members, the 
Minnesota Act works an infringement of the last type. There can be no clearer example of an intrusion 
into the internal structure or affairs of an association than a regulation that forces the group to accept 
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members it does not desire. Such a regulation may impair the ability of the original members to express 
only those views that brought them together. Freedom of association therefore plainly presupposes a 
freedom not to associate. 

The right to associate for expressive purposes is not, however, absolute. Infringements on that 
right may be justified by regulations adopted to serve compelling state interests, unrelated to the 
suppression of ideas, that cannot be achieved through means significantly less restrictive of associational 
freedoms. We are persuaded that Minnesota’s compelling interest in eradicating discrimination against 
its female citizens justifies the impact that application of the statute to the Jaycees may have on the male 
members’ associational freedoms. 

On its face, the Minnesota Act does not aim at the suppression of speech, does not distinguish 
between prohibited and permitted activity on the basis of viewpoint, and does not license enforcement 
authorities to administer the statute on the basis of such constitutionally impermissible criteria. Nor does 
the Jaycees contend that the Act has been applied in this case for the purpose of hampering the 
organization’s ability to express its views. Instead, as the Minnesota Supreme Court explained, the Act 
reflects the State’s strong historical commitment to eliminating discrimination and assuring its citizens 
equal access to publicly available goods and services. That goal, which is unrelated to the suppression of 
expression, plainly serves compelling state interests of the highest order. 

. . . 
By prohibiting gender discrimination in places of public accommodation, the Minnesota Act 

protects the State’s citizenry from a number of serious social and personal harms. In the context of 
reviewing state actions under the Equal Protection Clause, this Court has frequently noted that 
discrimination based on archaic and overbroad assumptions about the relative needs and capacities of the 
sexes forces individuals to labor under stereotypical notions that often bear no relationship to their actual 
abilities. It thereby both deprives persons of their individual dignity and denies society the benefits of 
wide participation in political, economic, and cultural life. . . . 

. . . Like many States and municipalities, Minnesota has adopted a functional definition of public 
accommodations that reaches various forms of public, quasi-commercial conduct. This expansive 
definition reflects a recognition of the changing nature of the American economy and of the importance, 
both to the individual and to society, of removing the barriers to economic advancement and political and 
social integration that have historically plagued certain disadvantaged groups, including women. Thus, 
in explaining its conclusion that the Jaycees local chapters are “place[s] of public accommodations” 
within the meaning of the Act, the Minnesota court noted the various commercial programs and benefits 
offered to members and stated that “[l]eadership skills are ‘goods,’ [and] business contacts and 
employment promotions are ‘privileges’ and ‘advantages’. . . .” Assuring women equal access to such 
goods, privileges, and advantages clearly furthers compelling state interests. 

In applying the Act to the Jaycees, the State has advanced those interests through the least 
restrictive means of achieving its ends. Indeed, the Jaycees has failed to demonstrate that the Act imposes 
any serious burdens on the male members’ freedom of expressive association. . . . The Act requires no 
change in the Jaycees’ creed of promoting the interests of young men, and it imposes no restrictions on 
the organization’s ability to exclude individuals with ideologies or philosophies different from those of its 
existing members. . . . Moreover, the Jaycees already invites women to share the group’s views and 
philosophy and to participate in much of its training and community activities. Accordingly, any claim 
that admission of women as full voting members will impair a symbolic message conveyed by the very 
fact that women are not permitted to vote is attenuated at best. 

. . . In claiming that women might have a different attitude about such issues as the federal 
budget, school prayer, voting rights, and foreign relations, or that the organization’s public positions 
would have a different effect if the group were not “a purely young men’s association,” the Jaycees relies 
solely on unsupported generalizations about the relative interests and perspectives of men and women. 
Although such generalizations may or may not have a statistical basis in fact with respect to particular 
positions adopted by the Jaycees, we have repeatedly condemned legal decisionmaking that relies 
uncritically on such assumptions. In the absence of a showing far more substantial than that attempted by 
the Jaycees, we decline to indulge in the sexual stereotyping that underlies appellee’s contention that, by 
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allowing women to vote, application of the Minnesota Act will change the content or impact of the 
organization’s speech. 

. . . 
 

JUSTICE REHNQUIST concurs in the judgment. 
 

THE CHIEF JUSTICE and JUSTICE BLACKMUN took no part in the decision of this case. 
 
JUSTICE O’CONNOR, concurring in part and concurring in the judgment. 

 
. . . 
. . . The Court entirely neglects to establish at the threshold that the Jaycees is an association 

whose activities or purposes should engage the strong protections that the First Amendment extends to 
expressive associations. 

On the one hand, an association engaged exclusively in protected expression enjoys First 
Amendment protection of both the content of its message and the choice of its members. Protection of the 
message itself is judged by the same standards as protection of speech by an individual. Protection of the 
association’s right to define its membership derives from the recognition that the formation of an 
expressive association is the creation of a voice, and the selection of members is the definition of that 
voice. . . . 

On the other hand, there is only minimal constitutional protection of the freedom of commercial 
association. There are, of course, some constitutional protections of commercial speech—speech intended 
and used to promote a commercial transaction with the speaker. But the State is free to impose any 
rational regulation on the commercial transaction itself. The Constitution does not guarantee a right to 
choose employees, customers, suppliers, or those with whom one engages in simple commercial 
transactions, without restraint from the State. A shopkeeper has no constitutional right to deal only with 
persons of one sex. 

. . . [A]n organization engaged in commercial activity enjoys only minimal constitutional 
protection of its recruitment, training, and solicitation activities. While the Court has acknowledged a 
First Amendment right to engage in nondeceptive commercial advertising, governmental regulation of 
the commercial recruitment of new members, stockholders, customers, or employees is valid if rationally 
related to the government’s ends. 

. . . 
In my view, an association should be characterized as commercial, and therefore subject to 

rationally related state regulation of its membership and other associational activities, when, and only 
when, the association’s activities are not predominantly of the type protected by the First Amendment. It 
is only when the association is predominantly engaged in protected expression that state regulation of its 
membership will necessarily affect, change, dilute, or silence one collective voice that would otherwise be 
heard. An association must choose its market. Once it enters the marketplace of commerce in any 
substantial degree it loses the complete control over its membership that it would otherwise enjoy if it 
confined its affairs to the marketplace of ideas. 

. . . Minnesota’s attempt to regulate the membership of the Jaycees chapters operating in that 
State presents a relatively easy case for application of the expressive-commercial dichotomy. . . . 

. . . Notwithstanding its protected expressive activities, the Jaycees—otherwise known as the 
Junior Chamber of Commerce—is, first and foremost, an organization that, at both the national and local 
levels, promotes and practices the art of solicitation and management. The organization claims that the 
training it offers its members gives them an advantage in business, and business firms do indeed 
sometimes pay the dues of individual memberships for their employees. Jaycees members hone their 
solicitation and management skills, under the direction and supervision of the organization, primarily 
through their active recruitment of new members. . . . 

Recruitment and selling are commercial activities, even when conducted for training rather than 
for profit. The “not insubstantial” volume of protected Jaycees activity found by the Court of Appeals is 
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simply not enough to preclude state regulation of the Jaycees’ commercial activities. The State of 
Minnesota has a legitimate interest in ensuring nondiscriminatory access to the commercial opportunity 
presented by membership in the Jaycees. The members of the Jaycees may not claim constitutional 
immunity from Minnesota’s antidiscrimination law by seeking to exercise their First Amendment rights 
through this commercial organization. 
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