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Ake v. Oklahoma, 470 U.S. 68 (1985)

Glen Burton Ake was charged with murdering a couple and wounding their two children. At a pre-trial
hearing, the trial judge ruled that Ake was not competent to stand trial. After a six-week stay in a psychiatric
hospital, the judge on the basis of psychiatric testimony ruled that Ake had become competent. Ake’s lawyer asked
the court to arrange for Ake to have a psychiatric evaluation in order to assist the insanity defense he planned to
raise at trial. This request was refused. Ake was convicted and sentenced to death. His lawyer appealed that sentence
on the ground that the due process clause required the state to provide Ake with the services of a court-appointed
psychiatrist. The Oklahoma Court of Criminal Appeals rejected that claim. Ake appealed to the Supreme Court of
the United States.

Numerous legal aid societies and the American_Psychiatric Association filed amicus briefs urging the
Supreme Court to recognize that courts in certain conditions have a constitutional obligation to appoint
psychiatrists to help indigent defendants prepare-their case. The brief for the American Psychiatric Association
declared,

The assistance of a psychiatrist is crucial in both creating and interpreting highly relevant medical
evidence bearing on the defendant’s state.of mind at the time of the crime. Only as a result of a
psychiatric examination does this evidence come into.existence. Moreover, psychiatric testimony is
almost always necessary to make the insanity defense comprehensible to the fact-finder. Such
testimony is needed to relate episodes of mental illness, whether occurring before or after the
crime, to the relevant time period of the charged offenses. Such testimony is also needed to give the
jury a logical and coherent account.of how._a particular mental illness can affect the criminal
conduct with which the defendant is'charged.

The Supreme Court by an 8-1 wote overturned Ake’s conviction and, sentence. Justice Marshall’s majority
opinion declared that criminal defendants have a constitutional right to psychiatric assistance whenever their
mental state was a significant factor at trial. What is the precise scope of the right Marshall recognized? How did he
justify this right? Why did a Supreme Court that was narrowing many constitutional rights expand the right to
assistance at trial in this case?

JUSTICE MARSHALL delivered the opinion of the Court.

This Court has long recognized that when a State brings its judicial power to bear on an indigent
defendant in a criminal proceeding, it must take steps to assure that the defendant has a fair opportunity
to present his defense. This elementary principle, grounded in significant part on the Fourteenth
Amendment’s due process guarantee of fundamental fairness, derives from the belief that justice cannot
be equal where, simply as a result of his poverty, a defendant is denied the opportunity to participate
meaningfully in a judicial proceeding in which his liberty is at stake. In recognition of this right, this
Court held almost 30 years ago that once a State offers to criminal defendants the opportunity to appeal
their cases, it must provide a trial transcript to an indigent defendant if the transcript is necessary to a
decision on the merits of the appeal. Since then, this Court has held that an indigent defendant may not
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be required to pay a fee before filing a notice of appeal of his conviction, that an indigent defendant is
entitled to the assistance of counsel at trial, and on his first direct appeal as of right, and that such
assistance must be effective. . ..

Meaningful access to justice has been the consistent theme of these cases. We recognized long ago
that mere access to the courthouse doors does not by itself assure a proper functioning of the adversary
process, and that a criminal trial is fundamentally unfair if the State proceeds against an indigent
defendant without making certain that he has access to the raw materials integral to the building of an
effective defense. Thus, while the Court has not held that a State must purchase for the indigent
defendant all the assistance that his wealthier counterpart might buy, it has often reaffirmed that
fundamental fairness entitles indigent defendants to “an adequate opportunity to present their claims
fairly within the adversary system.” To implement this principle, we have focused on identifying the
“basic tools of an adequate defense or appeal,” and we have required that such tools be provided to those
defendants who cannot afford to pay for them.

To say that these basic tools must be provided is, of course, merely to begin our inquiry. In this
case we must decide whether, and under what conditions, the participation of a psychiatrist is important
enough to preparation of a defense to require the State to provide an indigent defendant with access to
competent psychiatric assistance in preparing the defense. Three factors are relevant to this
determination. The first is the private interest that will be affected by the action of the State. The second is
the governmental interest that will be affected if the safeguard is to be provided. The third is the probable
value of the additional or substitute procedural'safeguards that are sought, and the risk of an erroneous
deprivation of the affected interest if those safeguards are not provided. . . .

The private interest in the accuracy of a criminal proceeding that places an individual’s life or
liberty at risk is almost uniquely compelling. . .

Oklahoma asserts that to provide Ake with psychiatric assistance on the record before us would
result in a staggering burden to the State, We are unpersuaded by this assertion. Many States, as well as
the Federal Government, currently make psychiatric assistance available to indigent defendants, and they
have not found the financial burden so great as.to preclude this assistance. This is especially so when the
obligation of the State is limited to provision of one.competent psychiatrist, as it is in many States, and as
we limit the right we recognize today. At the same time, it is difficult to identify any interest of the State,
other than that in its economy, that weighs against recognition of this right. The State’s interest in
prevailing at trial —unlike that of a private litigant —is necessarily tempered by its interest in the fair and
accurate adjudication of criminal cases. Thus, also unlike a private litigant, a State may not legitimately
assert an interest in maintenance of a strategic advantage over the defense, if the result of that advantage
is to cast a pall on the accuracy of the verdict obtained:

Last, we inquire into the probable value of the psychiatric assistance sought, and the risk of error
in the proceeding if such assistance is not offered. We begin by considering the pivotal role that
psychiatry has come to play in criminal proceedings. More than 40 States, as well as the Federal
Government, have decided either through legislation or judicial decision that indigent defendants are
entitled, under certain circumstances, to the assistance of a psychiatrist’s expertise. . . .

These statutes and court decisions reflect a reality that we recognize today, namely, that when
the State has made the defendant’s mental condition relevant to his criminal culpability and to the
punishment he might suffer, the assistance of a psychiatrist may well be crucial to the defendant’s ability
to marshal his defense. In this role, psychiatrists gather facts, through professional examination,
interviews, and elsewhere, that they will share with the judge or jury; they analyze the information
gathered and from it draw plausible conclusions about the defendant’s mental condition, and about the
effects of any disorder on behavior; and they offer opinions about how the defendant’s mental condition
might have affected his behavior at the time in question. They know the probative questions to ask of the
opposing party’s psychiatrists and how to interpret their answers. . . .

By organizing a defendant’s mental history, examination results and behavior, and other
information, interpreting it in light of their expertise, and then laying out their investigative and analytic
process to the jury, the psychiatrists for each party enable the jury to make its most accurate
determination of the truth on the issue before them. It is for this reason that States rely on psychiatrists as
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examiners, consultants, and witnesses, and that private individuals do as well, when they can afford to
doso....

The foregoing leads inexorably to the conclusion that, without the assistance of a psychiatrist to
conduct a professional examination on issues relevant to the defense, to help determine whether the
insanity defense is viable, to present testimony, and to assist in preparing the cross-examination of a
State’s psychiatric witnesses, the risk of an inaccurate resolution of sanity issues is extremely high. With
such assistance, the defendant is fairly able to present at least enough information to the jury, in a
meaningful manner, as to permit it to make a sensible determination.

We therefore hold that when a defendant demonstrates to the trial judge that his sanity at the
time of the offense is to be a significant factor at trial, the State must, at a minimum, assure the defendant
access to a competent psychiatrist who will conduct an appropriate examination and assist in evaluation,
preparation, and presentation of the defense. This is not to say, of course, that the indigent defendant has
a constitutional right to choose a psychiatrist of his personal liking or to receive funds to hire his own.
Our concern is that the indigent defendant have access to a competent psychiatrist for the purpose we
have discussed, and as in the case of the provision of counsel we leave to the State the decision on how to
implement this right.

This Court has upheld the practice in many States of placing before the jury psychiatric testimony
on the question of future dangerousness, at least where the defendant has had access to an expert of his
own. In so holding, the Court relied, in part, on the assumption that the factfinder would have before it
both the views of the prosecutor’s psychiatrists and the “opposing views of the defendant’s doctors” and
would therefore be competent to “uncover, recognize; and take due account of . . . shortcomings” in
predictions on this point. Without a psychiatrist’s ‘assistance, the defendant cannot offer a well-informed
expert’s opposing view, and thereby loses a significant opportunity to raise in the jurors’ minds questions
about the State’s proof of an aggravating factor. In sucha circumstance, where the consequence of error is
so great, the relevance of responsive psychiatric testimony so evident, and the burden on the State so
slim, due process requires access to a psychiatric examination on relevant issues, to the testimony of the
psychiatrist, and to assistance in preparation at the sentencing phase.

We turn now to apply these standards to the facts of this case. On the record before us, it is clear
that Ake’s mental state at the time of the offense was a substantial factor:in his defense, and that the trial
court was on notice of that fact when the request for a court-appointed psychiatrist was made. For one,
Ake’s sole defense was that of insanity. Second, Ake’s behavior at arraignment, just four months after the
offense, was so bizarre as to prompt theitrial judge; sua‘sponte, to have him examined for competency.
Third, a state psychiatrist shortly thereafter found Ake to be incompetent to stand trial, and suggested
that he be committed. Fourth, when he was found to be competent six weeks later, it was only on the
condition that he be sedated with large doses of Thorazine three times a day, during trial. Fifth, the
psychiatrists who examined Ake for competency described to the trial court the severity of Ake’s mental
illness less than six months after the offense in question, and suggested that this mental illness might
have begun many years earlier. Finally, Oklahoma recognizes a defense of insanity, under which the
initial burden of producing evidence falls on the defendant. Taken together, these factors make clear that
the question of Ake’s sanity was likely to be a significant factor in his defense.

In addition, Ake’s future dangerousness was a significant factor at the sentencing phase. The
state psychiatrist who treated Ake at the state mental hospital testified at the guilt phase that, because of
his mental illness, Ake posed a threat of continuing criminal violence. This testimony raised the issue of
Ake’s future dangerousness, which is an aggravating factor under Oklahoma’s capital sentencing scheme,
and on which the prosecutor relied at sentencing. We therefore conclude that Ake also was entitled to the
assistance of a psychiatrist on this issue and that the denial of that assistance deprived him of due
process.

CHIEF JUSTICE BURGER, concurring in the judgment.



The facts of the case and the question presented confine the actual holding of the Court. In capital
cases the finality of the sentence imposed warrants protections that may or may not be required in other
cases. Nothing in the Court’s opinion reaches non-capital cases.

JUSTICE REHNQUIST, dissenting,.

. . . I would limit the rule to capital cases, and make clear that the entitlement is to an
independent psychiatric evaluation, not to a defense consultant.

... The evidence of the brutal murders perpetrated on the victims, and of the month-long crime
spree following the murders, would not seem to raise any question of sanity unless one were to adopt the
dubious doctrine that no one in his right mind would commit a murder. The defendant’s 44-page
confession, given more than a month after the crimes, does not suggest insanity; nor does the failure of
Ake’s attorney to move for a competency hearing at the time the codefendant moved for one. The first
instance in this record is the disruptive behavior at the time of formal arraignment, to which the trial
judge alertly and immediately responded by committing Ake for examination. The trial commenced
some two months later, at which time Ake’s attorney withdrew a pending motion for jury trial on present
sanity, and the State offered the testimony of a cellmate of Ake who said that the latter had told him that
he was going to try to “play crazy.” The Court apparently would infer from the fact that Ake was
diagnosed as mentally ill some six months after the offense that there was a reasonable doubt as to his
ability to know right from wrong when he committed it. But even the experts were unwilling to draw this
inference.

Before holding that the State is obligated' to furnish the services of a psychiatric witness to an
indigent defendant who reasonably contests his sanity at the time of the offense, I would require a
considerably greater showing than this. And even then I do not think due process is violated merely
because an indigent lacks sufficient funds'to pursue a state-law defense as thoroughly as he would like.
There may well be capital trials in which the State assumes the burden of proving sanity at the guilt
phase, or “future dangerousness” at the sentencing phase, and makes significant use of psychiatric
testimony in carrying its burden, where “fundamental fairness” would require that an indigent defendant
have access to a court-appointed psychiatrist to evaluate:him independently and —if the evaluation so
warrants — contradict such testimony. But this is not such a case. It is highly doubtful that due process
requires a State to make available an insanity defense to a criminal defendant, but in any event if such a
defense is afforded the burden of proving insanity.can be‘placed on'the defendant. . . . I do not believe the
Due Process Clause superimposes a federal standard for determining how and when sanity can
legitimately be placed in issue, and I would find no violation of due process under the circumstances.

Finally, even if I were to agree with the Court that some right to a state-appointed psychiatrist
should be recognized here, I would not grant the broad right to “access to a competent psychiatrist who
will conduct an appropriate examination and assist in evaluation, preparation, and presentation of the
defense.” A psychiatrist is not an attorney, whose job it is to advocate. His opinion is sought on a
question that the State of Oklahoma treats as a question of fact. Since any “unfairness” in these cases
would arise from the fact that the only competent witnesses on the question are being hired by the State,
all the defendant should be entitled to is one competent opinion-whatever the witness’ conclusion—from
a psychiatrist who acts independently of the prosecutor’s office. Although the independent psychiatrist
should be available to answer defense counsel’s questions prior to trial, and to testify if called, I see no
reason why the defendant should be entitled to an opposing view, or to a “defense” advocate.



