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Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974) 

 
Elmer Gertz was an attorney who represented a family in a civil lawsuit against a police officer, Richard 

Nuccio, who had been found guilty of killing their son. While litigation was taking place, American Opinion, the 
monthly journal of the John Birch Society, published an article which falsely claimed that Gertz was a Communist 
who belong or had belonged to many Communist or Communist-front organizations. Gertz responded by suing 
Robert Welch, Inc., the owners of American Opinion for libel. The federal district court rejected the libel suit on the 
ground that Gertz had failed to prove actual malice as required by New York Times Co. v. Sullivan (1964). After, 
the federal appeals court affirmed the judgment, Gertz appealed to the Supreme Court. He claimed that, as a private 
figure, he did not have to meet the actual malice standard of New York Times Co. v. Sullivan. 

The Burger Court experienced difficulties with the legacy of New York Times. The justices had little 
difficulty with cases concerned with public officials. A unanimous tribunal agreed that almost anything that could 
be said about a public official or candidate for public office was covered by the actual malice standard of New York 
Times v. Sullivan. Justice Stewart’s opinion declared, 
 

[t]he principal activity of a candidate in our political system, his ‘office,’ so to speak, consists in 
putting before the voters every conceivable aspect of his public and private life that he thinks may 
lead the electorate to gain a good impression of him. A candidate who, for example, seeks to further 
his cause through the prominent display of his wife and children can hardly argue that his 
qualities as a husband or father remain of ‘purely private’ concern. And the candidate who vaunts 
his spotless record and sterling integrity cannot convincingly cry ‘Foul!’ when an opponent or an 
industrious reporter attempts to demonstrate the contrary. Any test adequate to safeguard First 
Amendment guarantees in this area must go far beyond the customary meaning of the phrase 
‘official conduct.’ 
 
This unanimity dissolved when the justices considered the constitutional status of libels against private 

figures in matters of general interest. In Rosenbloom v. Metromedia Co. (1971), three justices insisted that 
actual malice remained the constitutional rule, Justice Black insisted that the media enjoyed an absolute privilege, 
three justices maintained that a lesser standard than actual malice was appropriate, Justice White claimed the case 
could be resolved without reaching the issue, and Justice Douglas was absent. 

The Burger Court remained splintered in Gertz, even as a majority decision was reached. Five justices 
agreed that a private persons could constitutional prevail in a lawsuit as long as they proved negligence (though 
Justice Blackmun indicated he preferred a stricter standard). Two justices would leave the matter for state law, 
which often placed the burden on the publisher to prove whether certain defamatory statements were true. Justice 
Brennan would require actual malice whenever the matter was of public interest. Justice Douglas insisted that any 
libel law was unconstitutional. These disagreements were partly doctrinal and partly prudential. When reading the 
following opinions, consider how each justice interpreted New York Times Co. v. Sullivan. Which reading do you 
believe best? Notice that the justices also had very different beliefs about the effect of different standards on press 
behavior. Was Justice White correct to think that holding the press more liable would actually encourage more 
private people to participate in public affairs? Was Justice Douglas correct to think that any standard of liability will 
significantly chill press coverage? 

Gertz governed when private figures sued public figures for libel. In Hutchinson v. Proxmire (1979), the 
justices unanimously decided that members of Congress enjoyed no constitutional immunity for defamatory 

Copyright OUP 2013 



 

2 

 

statements made in their press releases. A press release, Chief Justice Burger stated, is not a part of the legislative 
function or the deliberations that make up the legislative process. 
 
JUSTICE POWELL delivered the opinion of the Court. 
 

. . . 
We begin with the common ground. Under the First Amendment there is no such thing as a false 

idea. However pernicious an opinion may seem, we depend for its correction not on the conscience of 
judges and juries but on the competition of other ideas. But there is no constitutional value in false 
statements of fact. Neither the intentional lie nor the careless error materially advances society’s interest 
in ‘uninhibited, robust, and wide-open’ debate on public issues. . . . 

Although the erroneous statement of fact is not worthy of constitutional protection, it is 
nevertheless inevitable in free debate. As James Madison pointed out in the Report on the Virginia 
Resolutions of 1798: ‘Some degree of abuse is inseparable from the proper use of every thing; and in no 
instance is this more true than in that of the press.’ . . . And punishment of error runs the risk of inducing 
a cautious and restrictive exercise of the constitutionally guaranteed freedoms of speech and press. Our 
decisions recognize that a rule of strict liability that compels a publisher or broadcaster to guarantee the 
accuracy of his factual assertions may lead to intolerable self-censorship. . . . The First Amendment 
requires that we protect some falsehood in order to protect speech that matters. 

The need to avoid self-censorship by the news media is, however, not the only societal value at 
issue. If it were, this Court would have embraced long ago the view that publishers and broadcasters 
enjoy an unconditional and indefeasible immunity from liability for defamation. . . . Such a rule would, 
indeed, obviate the fear that the prospect of civil liability for injurious falsehood might dissuade a 
timorous press from the effective exercise of First Amendment freedoms. Yet absolute protection for the 
communications media requires a total sacrifice of the competing value served by the law of defamation. 

The legitimate state interest underlying the law of libel is the compensation of individuals for the 
harm inflicted on them by defamatory falsehood. We would not lightly require the State to abandon this 
purpose, for, as Justice Stewart has reminded us, the individual’s right to the protection of his own good 
name 
 

‘reflects no more than our basic concept of the essential dignity and worth of every 
human being—a concept at the root of any decent system of ordered liberty. The 
protection of private personality, like the protection of life itself, is left primarily to the 
individual States under the Ninth and Tenth Amendments. But this does not mean that 
the right is entitled to any less recognition by this Court as a basic of our constitutional 
system.’ Rosenblatt v. Baer . . . (1966) (concurring opinion). 

 
. . . 

[W]e have no difficulty in distinguishing among defamation plaintiffs. The first remedy of any 
victim of defamation is self-help—using available opportunities to contradict the lie or correct the error 
and thereby to minimize its adverse impact on reputation. Public officials and public figures usually 
enjoy significantly greater access to the channels of effective communication and hence have a more 
realistic opportunity to counteract false statements then private individuals normally enjoy. Private 
individuals are therefore more vulnerable to injury, and the state interest in protecting them is 
correspondingly greater. 

More important than the likelihood that private individuals will lack effective opportunities for 
rebuttal, there is a compelling normative consideration underlying the distinction between public and 
private defamation plaintiffs. An individual who decides to seek governmental office must accept certain 
necessary consequences of that involvement in public affairs. He runs the risk of closer public scrutiny 
than might otherwise be the case. . . . 

Those classed as public figures stand in a similar position. Hypothetically, it may be possible for 
someone to become a public figure through no purposeful action of his own, but the instances of truly 
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involuntary public figures must be exceedingly rare. For the most part those who attain this status have 
assumed roles of especial prominence in the affairs of society. Some occupy positions of such persuasive 
power and influence that they are deemed public figures for all purposes. More commonly, those classed 
as public figures have thrust themselves to the forefront of particular public controversies in order to 
influence the resolution of the issues involved. In either event, they invite attention and comment. 

. . . No such assumption is justified with respect to a private individual. He has not accepted 
public office or assumed an ‘influential role in ordering society.’ . . . He has relinquished no part of his 
interest in the protection of his own good name, and consequently he has a more compelling call on the 
courts for redress of injury inflicted by defamatory falsehood. Thus, private individuals are not only more 
vulnerable to injury than public officials and public figures; they are also more deserving of recovery. 

For these reasons we conclude that the States should retain substantial latitude in their efforts to 
enforce a legal remedy for defamatory falsehood injurious to the reputation of a private individual. . . . 

We hold that, so long as they do not impose liability without fault, the States may define for 
themselves the appropriate standard of liability for a publisher or broadcaster of defamatory falsehood 
injurious to a private individual. This approach provides a more equitable boundary between the 
competing concerns involved here. It recognizes the strength of the legitimate state interest in 
compensating private individuals for wrongful injury to reputation, yet shields the press and broadcast 
media from the rigors of strict liability for defamation. . . . 

Our accommodation of the competing values at stake in defamation suits by private individuals 
allows the States to impose liability on the publisher or broadcaster of defamatory falsehood on a less 
demanding showing than that required by New York Times. This conclusion is not based on a belief that 
the considerations which prompted the adoption of the New York Times privilege for defamation of 
public officials and its extension to public figures are wholly inapplicable to the context of private 
individuals. Rather, we endorse this approach in recognition of the strong and legitimate state interest in 
compensating private individuals for injury to reputation. But this countervailing state interest extends 
no further than compensation for actual injury. For the reasons stated below, we hold that the States may 
not permit recovery of presumed or punitive damages, at least when liability is not based on a showing of 
knowledge of falsity or reckless disregard for the truth. 

. . . 
Notwithstanding our refusal to extend the New York Times privilege to defamation of private 

individuals, respondent contends that we should affirm the judgment below on the ground that 
petitioner is . . . a public figure. 

. . . That designation may rest on either of two alternative bases. In some instances an individual 
may achieve such pervasive fame or notoriety that he becomes a public figure for all purposes and in all 
contexts. More commonly, an individual voluntarily injects himself or is drawn into a particular public 
controversy and thereby becomes a public figure for a limited range of issues. In either case such persons 
assume special prominence in the resolution of public questions. 

Petitioner has long been active in community and professional affairs. He has served as an officer 
of local civic groups and of various professional organizations, and he has published several books and 
articles on legal subjects. Although petitioner was consequently well known in some circles, he had 
achieved no general fame or notoriety in the community. None of the prospective jurors called at the trial 
had ever heard of petitioner prior to this litigation, and respondent offered no proof that this response 
was atypical of the local population. We would not lightly assume that a citizen’s participation in 
community and professional affairs rendered him a public figure for all purposes. Absent clear evidence 
of general fame or notoriety in the community, and pervasive involvement in the affairs of society, an 
individual should not be deemed a public personality for all aspects of his life. It is preferable to reduce 
the public-figure question to a more meaningful context by looking to the nature and extent of an 
individual’s participation in the particular controversy giving rise to the defamation. 

. . . 
 

JUSTICE BLACKMUN, concurring. 
. . . 
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By removing the specters of presumed and punitive damages in the absence of New York Times 
malice, the Court eliminates significant and powerful motives for self-censorship that otherwise are 
present in the traditional libel action. By so doing, the Court leaves what should prove to be sufficient 
and adequate breathing space for a vigorous press. What the Court has done, I believe, will have little, if 
any, practical effect on the functioning of responsible journalism. 

. . . 
 
CHIEF JUSTICE BURGER, dissenting. 
 

The petitioner here was performing a professional representative role as an advocate in the 
highest tradition of the law, and under that tradition the advocate is not to be invidiously identified with 
his client. The important public policy which underlies this tradition—the right to counsel—would be 
gravely jeopardized if every lawyer who takes an ‘unpopular’ case, civil or criminal, would automatically 
become fair game for irresponsible reporters and editors who might, for example, describe the lawyer as 
a ‘mob mouthpiece’ for representing a client with a serious prior criminal record, or as an ‘ambulance 
chaser’ for representing a claimant in a personal injury action. 

I would reverse the judgment of the Court of Appeals and remand for reinstatement of the 
verdict of the jury and the entry of an appropriate judgment on that verdict. 
 
JUSTICE DOUGLAS, dissenting. 
 

. . . 

. . . Like Congress, States are without power ‘to use a civil libel law or any other law to impose 
damages for merely discussing public affairs.’ . . . 

Continued recognition of the possibility of state libel suits for public discussion of public issues 
leaves the freedom of speech honored by the Fourteenth Amendment a diluted version of First 
Amendment protection. . . . 

There can be no doubt that a State impinges upon free and open discussion when it sanctions the 
imposition of damages for such discussion through its civil libel laws. Discussion of public affairs is often 
marked by highly charged emotions, and jurymen, not unlike us all, are subject to those emotions. It is 
indeed this very type of speech which is the reason for the First Amendment since speech which arouses 
little emotion is little in need of protection. The vehicle for publication in this case was the American 
Opinion, a most controversial periodical which disseminates the views of the John Birch Society, an 
organization which many deem to be quite offensive. The subject matter involved ‘Communist plots,’ 
‘conspiracies against law enforcement agencies,’ and the killing of a private citizen by the police. With 
any such amalgam of controversial elements pressing upon the jury, a jury determination, unpredictable 
in the most neutral circumstances, becomes for those who venture to discuss heated issues, a virtual roll 
of the dice separating them from liability for often massive claims of damage. 

It is only the hardy publisher who will engage in discussion in the face of such risk, and the 
Court’s preoccupation with proliferating standards in the area of libel increases the risks. It matters little 
whether the standard be articulated as ‘malice’ or ‘reckless disregard of the truth’ or ‘negligence,’ for jury 
determinations by any of those criteria are virtually unreviewable. This Court, in its continuing 
delineation of variegated mantles of First Amendment protection, is, like the potential publisher, left with 
only speculation on how jury findings were influenced by the effect the subject matter of the publication 
had upon the minds and viscera of the jury. The standard announced today leaves the States free to 
‘define for themselves the appropriate standard of liability for a publisher or broadcaster’ in the 
circumstances of this case. This of course leaves the simple negligence standard as an option, with the 
jury free to impose damages upon a finding that the publisher failed to act as ‘a reasonable man.’ With 
such continued erosion of First Amendment protection, I fear that it may well be the reasonable man who 
refrains from speaking. 

. . . 
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JUSTICE BRENNAN, dissenting. 
 

. . . 
The teaching to be distilled from our prior cases is that, while public interest in events may at 

times be influenced by the notoriety of the individuals involved, ‘(t)he public’s primary interest is in the 
event(,) . . . the conduct of the participant and the content, effect, and significance of the conduct . . .’ . . . . 
Matters of public or general interest do not ‘suddenly become less so merely because a private individual 
is involved, or because in some sense the individual did not ‘voluntarily’ choose to become involved.’ . . . 

[At this point, Justice Brennan quoted from his plurality opinion in Rosenbloom] . . . ‘While the 
argument that public figures need less protection because they can command media attention to counter 
criticism may be true for some very prominent people, even then it is the rare case where the denial 
overtakes the original charge. Denials, retractions, and corrections are not ‘hot’ news, and rarely receive 
the prominence of the original story. When the public official or public figure is a minor functionary, or 
has left the position that put him in the public eye . . . , the argument loses all of its force. In the vast 
majority of libels involving public officials or public figures, the ability to respond through the media will 
depend on the same complex factor on which the ability of a private individual depends: the 
unpredictable event of the media’s continuing interest in the story. Thus the unproved, and highly 
improbable, generalization that an as yet (not fully defined) class of ‘public figures’ involved in matters of 
public concern will be better able to respond through the media than private individuals also involved in 
such matters seems too insubstantial a reed on which to rest a constitutional distinction.’ . . . 

. . . ‘(V)oluntarily or not, we are all ‘public’ men to some degree. Conversely, some aspects of the 
lives of even the most public men fall outside the area of matters of public or general concern. . . . Thus, 
the idea that certain ‘public’ figures have voluntarily exposed their entire lives to public inspection, while 
private individuals have kept theirs carefully shrouded from public view is, at best, a legal fiction. In any 
event, such a distinction could easily produce the paradoxical result of dampening discussion of issues of 
public or general concern because they happen to involve private citizens while extending constitutional 
encouragement to discussion of aspects of the lives of ‘public figures’ that are not in the area of public or 
general concern.’ . . . 

. . . 
We recognized in New York Times Co. v. Sullivan (1964) that a rule requiring a critic of official 

conduct to guarantee the truth of all of his factual contentions would inevitably lead to self-censorship 
when publishers, fearful of being unable to prove truth or unable to bear the expense of attempting to do 
so, simply eschewed printing controversial articles. Adoption, by many States, of a reasonable-care 
standard in cases where private individuals are involved in matters of public interest—the probable 
result of today’s decision—will likewise lead to self-censorship since publishers will be required carefully 
to weigh a myriad of uncertain factors before publication. The reasonable-care standard is ‘elusive,’ . . . it 
saddles the press with ‘the intolerable burden of guessing how a jury might assess the reasonableness of 
steps taken by it to verify the accuracy of every reference to a name, picture or portrait.’ Under a 
reasonable-care regime, publishers and broadcasters will have to make prepublication judgments about 
juror assessment of such diverse considerations as the size, operating procedures, and financial condition 
of the newsgathering system, as well as the relative costs and benefits of instituting less frequent and 
more costly reporting at a higher level of accuracy. . . . Moreover, in contrast to proof by clear and 
convincing evidence required under the New York Times test, the burden of proof for reasonable care will 
doubtless be the preponderance of the evidence. 

. . . 
The Court does not discount altogether the danger that jurors will punish for the expression of 

unpopular opinions. This probability accounts for the Court’s limitation that ‘the States may not permit 
recovery of presumed or punitive damages, at least when liability is not based on a showing of 
knowledge of falsity or reckless disregard for the truth.’ . . . But plainly a jury’s latitude to impose liability 
for want of due care poses a far greater threat of suppressing unpopular views than does a possible 
recovery of presumed or punitive damages. Moreover, the Court’s broad-ranging examples of ‘actual 
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injury,’ including impairment of reputation and standing in the community, as well as personal 
humiliation, and mental anguish and suffering, inevitably allow a jury bent on punishing expression of 
unpopular views a formidable weapon for doing so. Finally, even a limitation of recovery to ‘actual 
injury’—however much it reduces the size or frequency of recoveries—will not provide the necessary 
elbowroom for First Amendment expression. 

. . . 
 
JUSTICE WHITE, dissenting. 

 
. . . 
The Court does not contend, and it could hardly do so, that those who wrote the First 

Amendment intended to prohibit the Federal Government, within its sphere of influence in the 
Territories and the District of Columbia, from providing the private citizen a peaceful remedy for 
damaging falsehood. At the time of the adoption of the First Amendment, many of the consequences of 
libel law . . . had developed, particularly the rule that libels and some slanders were so inherently 
injurious that they were actionable without special proof of damage to reputation. . . . 10 of the 14 States 
that had ratified the Constitution by 1792 had themselves provided constitutional guarantees for free 
expression, and 13 of the 14 nevertheless provided for the prosecution of libels. Prior to the Revolution, 
the American Colonies had adopted the common law of libel. . . . 

. . . 
The Court’s consistent view prior to New York Times Co. v. Sullivan . . . was that defamatory 

utterances were wholly unprotected by the First Amendment. In Patterson v. Colorado, ex rel. Attorney 
General (1907), for example, the Court said that although freedom of speech and press is protected from 
abridgment by the Constitution, these provisions ‘do not prevent the subsequent punishment of such as 
may be deemed contrary to the public welfare.’ . . . 

. . . 
The central meaning of New York Times, and for me the First Amendment as it relates to libel 

laws, is that seditious libel—criticism of government and public officials—falls beyond the police power 
of the State. . . . In a democratic society such as ours, the citizen has the privilege of criticizing his 
government and its officials. But neither New York Times nor its progeny suggests that the First 
Amendment intended in all circumstances to deprive the private citizen of his historic recourse to redress 
published falsehoods damaging to reputation or that, contrary to history and precedent, the Amendment 
should now be so interpreted. . . . 

. . . 
The Court evinces a deep-seated antipathy to ‘liability without fault.’ But this catch-phrase has no 

talismanic significance and is almost meaningless in this context where the Court appears to be 
addressing those libels and slanders that are defamatory on their face and where the publisher is no 
doubt aware from the nature of the material that it would be inherently damaging to reputation. He 
publishes notwithstanding, knowing that he will inflict injury. With this knowledge, he must intend to 
inflict that injury, his excuse being that he is privileged to do so—that he has published the truth. But as it 
turns out, what he has circulated to the public is a very damaging falsehood. Is he nevertheless ‘faultless’? 
Perhaps it can be said that the mistake about his defense was made in good faith, but the fact remains that 
it is he who launched the publication knowing that it could ruin a reputation. 

In these circumstances, the law has heretofore put the risk of falsehood on the publisher where 
the victim is a private citizen and no grounds of special privilege are invoked. The Court would now shift 
this risk to the victim, even though he has done nothing to invite the calumny, is wholly innocent of fault, 
and is helpless to avoid his injury. I doubt that jurisprudential resistance to liability without fault is 
sufficient ground for employing the First Amendment to revolutionize the law of libel, and in my view, 
that body of legal rules poses no realistic threat to the press and its service to the public. The press today 
is vigorous and robust. To me, it is quite incredible to suggest that threats of libel suits from private 
citizens are causing the press to refrain from publishing the truth. I know of no hard facts to support that 
proposition, and the Court furnishes none. 
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The communications industry has increasingly become concentrated in a few powerful hands 
operating very lucrative businesses reaching across the Nation and into almost every home. Neither the 
industry as a whole nor its individual components are easily intimidated, and we are fortunate that they 
are not. Requiring them to pay for the occasional damage they do to private reputation will play no 
substantial part in their future performance or their existence. 

. . . 
I fail to see how the quality or quantity of public debate will be promoted by further 

emasculation of state libel laws for the benefit of the news media. If anything, this trend may provoke a 
new and radical imbalance in the communications process. . . . It is not at all inconceivable that virtually 
unrestrained defamatory remarks about private citizens will discourage them from speaking out and 
concerning themselves with social problems. This would turn the First Amendment on its head. 
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