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Nebbia v. People of New York, 291 Nebbia v. People of New York, 291 Nebbia v. People of New York, 291 Nebbia v. People of New York, 291 U.S. 502 U.S. 502 U.S. 502 U.S. 502 (1934) 

 
Leo Nebbia, the owner of a grocery store in Rochester, New York, violated state law when he sold two 

quarts of milk for less than the statutorily mandated 9 cents a quart. The New York legislature passed this measure 
in 1932, during the Great Depression, after investigation revealed that dairy farmers were receiving less for their 
products than the cost of production. Minimum price laws, governing officials believed, would prevent ruinous 
competition and ensure a steady supply of a basic staple in many diets. Opponents of the law challenged both the 
economic wisdom and constitutionality of legislation establishing prices for basic goods. They insisted that the New 
York law would not ease economic pressures on farmers and violated the liberty of contract protected by the due 
process clause of the Fourteenth Amendment. The New York Court of Appeals rejected Nebbia’s constitutional 
claims.  He appealed to the Supreme Court of the United States. 

The Supreme Court by a 5-4 vote sustained the New York minimum price law.  Justice Roberts’ majority 
opinion insisted that dairy industry consisted of businesses “affected with a public interest” that could be regulated 
under existing doctrine.  Both Justice Roberts and Justice Reynolds devoted most of the substantive passages in their 
opinions to doctrine. Roberts insisted that inherited doctrine enabled states to regulate any business when the 
regulation was in the public interest. McReynolds insisted on a much sharper distinction between the public and the 
private. Whose interpretation of precedent is more accurate? Several passages in the Roberts opinion suggest that 
Nebbia did not question the freedom of contract. Other passages suggest no serious limits exist on legislative power. 
Which view do you believe more accurate? Professor Barry Cushman insists that the Roberts opinion undermined 
the public/private distinction that was at the root of the freedom of contract.

1
 Is he correct? Based on your reading of 

this opinion, what sorts of legislation were likely to be declared unconstitutional after Nebbia? 
 
JUSTICE ROBERTS delivered the opinion of the Court. 

 
. . . 

Under our form of government the use of property and the making of contracts are normally 
matters of private and not of public concern. The general rule is that both shall be free of governmental 
interference. But neither property rights

 
nor contract rights

 
are absolute; for government cannot exist if 

the citizen may at will use his property to the detriment of his fellows, or exercise his freedom of contract 
to work them harm. Equally fundamental with the private right is that of the public to regulate it in the 
common interest. . . . 

. . . 
The Fifth Amendment, in the field of federal activity,

 
and the Fourteenth, as respects state action,

 

do not prohibit governmental regulation for the public welfare. They merely condition the exertion of the 
admitted power, by securing that the end shall be accomplished by methods consistent with due process. 
And the guaranty of due process, as has often been held, demands only that the law shall not be 
unreasonable, arbitrary, or capricious, and that the means selected shall have a real and substantial 
relation to the object sought to be attained. . . . 

. . . 

                                                      
1
 Barry Cushman, Rethinking the New Deal Court: The Structure of a Constitutional Revolution (New York: Oxford 

University Press, 1998), 78–83. 
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The Constitution does not guarantee the unrestricted privilege to engage in a business or to 
conduct it as one pleases. Certain kinds of business may be prohibited;

 
and the right to conduct a 

business, or to pursue a calling, may be conditioned.
 
Regulation of a business to prevent waste of the 

state’s resources may be justified.
 
And statutes prescribing the terms upon which those conducting 

certain businesses may contract, or imposing terms if they do enter into agreements, are within the state’s 
competency. 

Legislation concerning sales of goods, and incidentally affecting prices, has repeatedly been held 
valid. In this class fall laws forbidding unfair competition by the charging of lower prices in one locality 
than those exacted in another,

 
by giving trade inducements to purchasers,

 
and by other forms of price 

discrimination. . . .
  

The milk industry in New York has been the subject of long-standing and drastic regulation in 
the public interest. The legislative investigation of 1932 was persuasive of the fact that for this and other 
reasons unrestricted competition aggravated existing evils and the normal law of supply and demand 
was insufficient to correct maladjustments detrimental to the community. The inquiry disclosed 
destructive and demoralizing competitive conditions and unfair trade practices which resulted in retail 
price cutting and reduced the income of the farmer below the cost of production. . . . [The New York 
Legislature] believed conditions could be improved by preventing destructive price-cutting by stores 
which, due to the flood of surplus milk, were able to buy at much lower prices than the larger distributors 
and to sell without incurring the delivery costs of the latter. . . . In the light of the facts the order appears 
not to be unreasonable or arbitrary, or without relation to the purpose to prevent ruthless competition 
from destroying the wholesale price structure on which the farmer depends for his livelihood, and the 
community for an assured supply of milk. 

. . . 
We may as well say at once that the dairy industry is not, in the accepted sense of the phrase, a 

public utility. . . . But if, as must be conceded, the industry is subject to regulation in the public interest, 
what constitutional principle bars the state from correcting existing maladjustments by legislation 
touching prices? We think there is no such principle. The due process clause makes no mention of sales or 
of prices any more than it speaks of business or contracts or buildings or other incidents of property. The 
thought seems nevertheless to have persisted that there is something peculiarly sacrosanct about the price 
one may charge for what he makes or sells, and that, however able to regulate other elements of 
manufacture or trade, with incidental effect upon price, the state is incapable of directly controlling the 
price itself. This view was negatived many years ago. Munn v. Illinois. . . . The appellant’s claim is, 
however, that this court, in their sustaining a statutory prescription of charges for storage by the 
proprietors of a grain elevator, limited permissible legislation of that type to businesses affected with a 
public interest. . . . 

. . . 
It is clear that there is no closed class or category of businesses affected with a public interest, and 

the function of courts in the application of the Fifth and Fourteenth Amendments is to determine in each 
case whether circumstances vindicate the challenged regulation as a reasonable exertion of governmental 
authority or condemn it as arbitrary or discriminatory. . . . The phrase ‘affected with a public interest’ can, 
in the nature of things, mean no more than that an industry, for adequate reason, is subject to control for 
the public good. . . . [T]here can be no doubt that upon proper occasion and by appropriate measures the 
state may regulate a business in any of its aspects, including the prices to be charged for the products or 
commodities it sells. 

So far as the requirement of due process is concerned, and in the absence of other constitutional 
restriction, a state is free to adopt whatever economic policy may reasonably be deemed to promote 
public welfare, and to enforce that policy by legislation adapted to its purpose. The courts are without 
authority either to declare such policy, or, when it is declared by the legislature, to override it. If the laws 
passed are seen to have a reasonable relation to a proper legislative purpose, and are neither arbitrary nor 
discriminatory, the requirements of due process are satisfied. . . . And it is equally clear that if the 
legislative policy be to curb unrestrained and harmful competition by measures which are not arbitrary 
or discriminatory it does not lie with the courts to determine that the rule is unwise. With the wisdom of 
the policy adopted, with the adequacy or practicability of the law enacted to forward it, the courts are 
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both incompetent and unauthorized to deal. . . . Times without number we have said that the Legislature 
is primarily the judge of the necessity of such an enactment, that every possible presumption is in favor of 
its validity, and that though the court may hold views inconsistent with the wisdom of the law, it may 
not be annulled unless palpably in excess of legislative power. 

. . . The Constitution does not secure to any one liberty to conduct his business in such fashion as 
to inflict injury upon the public at large, or upon any substantial group of the people. Price control, like 
any other form of regulation, is unconstitutional only if arbitrary, discriminatory, or demonstrably 
irrelevant to the policy the Legislature is free to adopt, and hence an unnecessary and unwarranted 
interference with individual liberty. 

 
Separate opinion of JUSTICE McREYNOLDS. 

 
. . . 
The Fourteenth Amendment wholly disempowered the several states to ‘deprive any person of 

life, liberty, or property, without due process of law.’ . . . If now liberty or property may be struck down 
because of difficult circumstances, we must expect that hereafter every right must yield to the voice of an 
impatient majority when stirred by distressful exigency. . . . Constitutional guaranties are not to be ‘thrust 
to and fro and carried about with every wind of doctrine.’ They were intended to be immutable so long as 
within our charter. Rights shielded yesterday should remain indefeasible today and tomorrow. Certain 
fundamentals have been set beyond experimentation; the Constitution has released them from control by 
the state. Again and again this Court has so declared. 

. . . 
The exigency is of the kind which inevitably arises when one set of men continue to produce 

more than all others can buy. The distressing result to the producer followed his ill-advised but voluntary 
efforts. Similar situations occur in almost every business. If here we have an emergency sufficient to 
empower the Legislature to fix sales prices, then whenever there is too much or too little of an essential 
thing—whether of milk or grain or pork or coal or shoes or clothes—constitutional provisions may be 
declared inoperative and the ‘anarchy and despotism’ prefigured in Milligan’s Case are at the door. . . . 

. . . 
Regulation to prevent recognized evils in business has long been upheld as permissible 

legislative action. But fixation of the price at which A, engaged in an ordinary business, may sell, in order 
to enable B, a producer, to improve his condition, has not been regarded as within legislative power. This 
is not regulation, but management, control, dictation—it amounts to the deprivation of the fundamental 
right which one has to conduct his own affairs honestly and along customary lines. The argument 
advanced here would support general prescription of prices for farm products, groceries, shoes, clothing, 
all the necessities of modern civilization, as well as labor, when some Legislature finds and declares such 
action advisable and for the public good. This Court has declared that a state may not by legislative fiat 
convert a private business into a public utility. And if it be now ruled that one dedicates his property to 
public use whenever he embarks on an enterprise which the Legislature may think it desirable to bring 
under control, this is but to declare that rights guaranteed by the Constitution exist only so long as 
supposed public interest does not require their extinction. To adopt such a view, of course, would put an 
end to liberty under the Constitution. 

. . . 
[T]his Court must have regard to the wisdom of the enactment. At least, we must inquire 

concerning its purpose and decide whether the means proposed have reasonable relation to something 
within legislative power—whether the end is legitimate, and the means appropriate. If a statute to 
prevent conflagrations, should require householders to pour oil on their roofs as a means of curbing the 
spread of fire when discovered in the neighborhood, we could hardly uphold it. Here, we find direct 
interference with guaranteed rights defended upon the ground that the purpose was to promote the 
public welfare by increasing milk prices at the farm. Unless we can affirm that the end proposed is proper 
and the means adopted have reasonable relation to it, this action is unjustifiable. 

. . . The Legislative Committee pointed out as the obvious cause of decreased consumption, 
notwithstanding low prices, the consumers’ reduced buying power. Higher store prices will not enlarge 
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this power; nor will they decrease production. Low prices will bring less cows only after several years. 
The prime causes of the difficulties will remain. . . . Assuming that the views and facts reported by the 
Legislative Committee are correct, it appears to me wholly unreasonable to expect this legislation to 
accomplish the proposed end—increase of prices at the farm. 

Not only does the statute interfere arbitrarily with the rights of the little grocer to conduct his 
business according to standards long accepted—complete destruction may follow; but it takes away the 
liberty of 12,000,000 consumers to buy a necessity of life in an open market. It imposes direct and 
arbitrary burdens upon those already seriously impoverished with the alleged immediate design of 
affording special benefits to others. To him with less than 9 cents it says: You cannot procure a quart of 
milk from the grocer although he is anxious to accept what you can pay and the demands of your 
household are urgent! A superabundance; but no child can purchase from a willing storekeeper below 
the figure appointed by three men at headquarters! And this is true although the storekeeper himself may 
have bought from a willing producer at half that rate and must sell quickly or lose his stock through 
deterioration. The fanciful scheme is to protect the farmer against undue exactions by prescribing the 
price at which milk disposed of by him at will may be resold! 

. . . The Legislature cannot lawfully destroy guaranteed rights of one man with the prime purpose 
of enriching another, even if for the moment, this may seem advantageous to the public. And the 
adoption of any ‘concept of jurisprudence’ which permits facile disregard of the Constitution as long 
interpreted and respected will inevitably lead to its destruction. Then, all rights will be subject to the 
caprice of the hour; government by stable laws will pass. 

. . . Grave concern for embarrassed farmers is everywhere; but this should neither obscure the 
rights of others nor obstruct judicial appraisement of measures proposed for relief. The ultimate welfare 
of the producer, like that of every other class, requires dominance of the Constitution. And zealously to 
uphold this in all its parts is the highest duty intrusted to the courts. 

. . . . 
 
JUSTICE VAN DEVANTER, JUSTICE SUTHERLAND, and JUSTICE BUTLER authorize me to say that 
they concur in this opinion. 

 

Copyright OUP 2013 


