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Chapter 7: The Republican Era—Individual Rights/Property/Contracts

Stone v. Mississippi, 101 U.S. 814 (1879)

Lotteries were (and remain) a popular and controversial way of raising money. In 1867, the Mississippi
Legislature passed a law granting the Mississippi Agricultural and Manufacturing Aid Society the right to conduct
lotteries in return for a $5,000 down payment and an addition $1,000 payment annually. Three years later, the
Miississippi legislature passed a law banning lotteries. When the Mississippi Agricultural and Manufacturing Aid
Society continued to hold lotteries, they were indicted and charged with violating the state law. John Stone, an
officer of the corporation, claimed that the lottery was legal because the state repeal was unconstitutional. The
Supreme Court of Mississippi sustained the state law.-That decision was appealed to the Supreme Court.

The Supreme Court unanimously upheld the Mississippi'law. Chief Justice Morrison Waite’s opinion for
the Court insisted that no legislature could bargain away the police powers. When you read Chief Justice Waite's
opinion, consider why justices that would later prove sympathetic to property rights when due process and takings
clause challenges were litigated, nevertheless proved uninteresting in wielding the contracts clause in service of
private property. Was the reason intrinsic to the law?. In. other, words, did the contracts clause, properly interpreted,
provide far less protection for property rights than other;clauses? Was a broad reading of the contracts clause
unnecessary in light of the dominant understandings of takings and due process during the Republican Era? Stone
v. Mississippi has little good to say about lotteries. Might the opinion been different had the corporation initially
been authorized to manufacture and sell soda?

CHIEF JUSTICE WAITE delivered-the opinion of the Court.

All agree that the legislature cannot bargain away the police power of a State. . . . Many attempts
have been made in this court and elsewhere to define the police power, but never with entire success. It is
always easier to determine whether a particular case comes within the general scope of the power, than to
give an abstract definition of the power itself which will be in all respects accurate. No one denies,
however, that it extends to all matters affecting the public health or the public morals. . . . Neither can it
be denied that lotteries are proper subjects for the exercise of this power. . . .

If lotteries are to be tolerated at all, it is no doubt better that they should be regulated by law, so
that the people may be protected as far as possible against the inherent vices of the system; but that they
are demoralizing in their effects, no matter how carefully regulated, cannot admit of a doubt. When the
government is untrammelled by any claim of vested rights or chartered privileges, no one has ever
supposed that lotteries could not lawfully be suppressed, and those who manage them punished severely
as violators of the rules of social morality. From 1822 to 1867, without any constitutional requirement,
they were prohibited by law in Mississippi, and those who conducted them punished as a kind of
gamblers. During the provisional government of that State, in 1867, at the close of the late civil war, the
present act of incorporation, with more of like character, was passed. The next year, 1868, the people, in
adopting a new constitution with a view to the resumption of their political rights as one of the United
States, provided that “the legislature shall never authorize any lottery, nor shall the sale of lottery-tickets
be allowed, nor shall any lottery heretofore authorized be permitted to be drawn, or tickets therein to be
sold.”



The question is therefore directly presented, whether, in view of these facts, the legislature of a
State can, by the charter of a lottery company, defeat the will of the people, authoritatively expressed, in
relation to the further continuance of such business in their midst. We think it cannot. No legislature can
bargain away the public health or the public morals. The people themselves cannot do it, much less their
servants. The supervision of both these subjects of governmental power is continuing in its nature, and
they are to be dealt with as the special exigencies of the moment may require. Government is organized
with a view to their preservation, and cannot divest itself of the power to provide for them. For this
purpose the largest legislative discretion is allowed, and the discretion cannot be parted with any more
than the power itself. . ..

We have held, not, however, without strong opposition at times, that [the contracts] clause
protected a corporation in its charter exemptions from taxation. While taxation is in general necessary for
the support of government, it is not part of the government itself. Government was not organized for the
purposes of taxation, but taxation may be necessary for the purposes of government. As such, taxation
becomes an incident to the exercise of the legitimate functions of government, but nothing more. No
government dependent on taxation for support can bargain away its whole power of taxation, for that
would be substantially abdication. All that has been determined thus far is, that for a consideration it
may, in the exercise of a reasonable discretion, and for the public good, surrender a part of its powers in
this particular.

But the power of governing is a trust committed by the people to the government, no part of
which can be granted away. The people, in their sovereign capacity, have established their agencies for
the preservation of the public health and the public. morals, and the protection of public and private
rights. These several agencies can govern.according to their discretion, if within the scope of their general
authority, while in power; but they cannot give away nor sell the discretion of those that are to come after
them, in respect to matters the government of which, from the very nature of things, must vary with
varying circumstances. They may create corporations, and give them, so to speak, a limited citizenship;
but as citizens, limited in their privileges, or, otherwise, these creatures of the government creation are
subject to such rules and regulations as may:.from time’to time be ordained and established for the
preservation of health and morality.

The contracts which the Constitution protects are those that relate to property rights, not
governmental. It is not always easy to tell on which side of the line which separates governmental from
property rights a particular case'is to be put; but in respect to lotteries there can be no difficulty. They are
not, in the legal acceptation of the term, mala in se, but, as we have just seen, may properly be made mala
prohibita. They are a species of gambling, and wrong in their influences. They disturb the checks and
balances of a well-ordered community. ‘Society built on’such a foundation would almost of necessity
bring forth a population of speculators and gamblers, living on the expectation of what, “by the casting of
lots, or by lot, chance, or otherwise, ‘might be’ awarded” to them from the accumulations of others.
Certainly the right to suppress them is governmental, to be exercised at all times by those in power, at
their discretion. Any one, therefore, who accepts a lottery charter does so with the implied understanding
that the people, in their sovereign capacity, and through their properly constituted agencies, may resume
it at any time when the public good shall require, whether it be paid for or not. All that one can get by
such a charter is a suspension of certain governmental rights in his favor, subject to withdrawal at will.
He has in legal effect nothing more than a license to enjoy the privilege on the terms named for the
specified time, unless it be sooner abrogated by the sovereign power of the State. It is a permit, good as
against existing laws, but subject to future legislative and constitutional control or withdrawal.



