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Strauder v. West Virginia, 100 U.S. 303 (1879)

Strauder was indicted for murder in West Virginia. He made a pretrial motion to remove his case to a
federal court on the ground that a West Virginia law limiting jury service to white males violated his Fourteenth
Amendment rights. The motion was denied. Strauder was convicted at trial and that conviction was sustained by
the supreme court of West Virginia. He appealed that decision to the Supreme Court of the United States.
The Supreme Court by a 7–2 vote ruled that Strauder was unconstitutionally convicted. Justice Strong’s
majority opinion declared unconstitutional laws that allocated burdens or benefits on the basis of race. What
precisely did Strauder decide? Is the holding that all racial discriminations are unconstitutional? May a state
consistent with Strauder pass laws making racial discriminations if those laws are in the public interest? Clearly in
the public interest? Serve a vital public interest?
JUSTICE STRONG delivered the opinion of the court.
...
It is to be observed that the first of these questions is not whether a colored man, when an
indictment has been preferred against him, has a right to a grand or a petit jury composed in whole or in
part of persons of his own race or color, but it is whether, in the composition or selection of jurors by
whom he is to be indicted or tried, all persons of his race or color may be excluded by law, solely because
of their race or color, so that by no possibility can any colored man sit upon the jury.
. . . The Fourteenth Amendment ordains that ‘all persons born or naturalized in the United States
and subject to the jurisdiction thereof are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any laws which shall abridge the privileges or immunities of
citizens of the United States, nor shall any State deprive any person of life, liberty, or property, without
due process of law, nor deny to any person within its jurisdiction the equal protection of the laws.’
This is one of a series of constitutional provisions having a common purpose; namely, securing to
a race recently emancipated, a race that through many generations had been held in slavery, all the civil
rights that the superior race enjoy. . . . At the time when they were incorporated into the Constitution, it
required little knowledge of human nature to anticipate that those who had long been regarded as an
inferior and subject race would, when suddenly raised to the rank of citizenship, be looked upon with
jealousy and positive dislike, and that State laws might be enacted or enforced to perpetuate the
distinctions that had before existed. Discriminations against them had been habitual. It was well known
that in some States laws making such discriminations then existed, and others might well be expected.
The colored race, as a race, was abject and ignorant, and in that condition was unfitted to command the
respect of those who had superior intelligence. Their training had left them mere children, and as such
they needed the protection which a wise government extends to those who are unable to protect
themselves. They especially needed protection against unfriendly action in the States where they were
resident. It was in view of these considerations the Fourteenth Amendment was framed and adopted. It
was designed to assure to the colored race the enjoyment of all the civil rights that under the law are
enjoyed by white persons, and to give to that race the protection of the general government, in that
enjoyment, whenever it should be denied by the States. It not only gave citizenship and the privileges of
citizenship to persons of color, but it denied to any State the power to withhold from them the equal
protection of the laws, and authorized Congress to enforce its provisions by appropriate legislation. . . .
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If this is the spirit and meaning of the amendment, whether it means more or not, it is to be
construed liberally, to carry out the purposes of its framers. It ordains that no State shall make or enforce
any laws which shall abridge the privileges or immunities of citizens of the United States (evidently
referring to the newly made citizens, who, being citizens of the United States, are declared to be also
citizens of the State in which they reside). It ordains that no State shall deprive any person of life, liberty,
or property, without due process of law, or deny to any person within its jurisdiction the equal protection
of the laws. What is this but declaring that the law in the States shall be the same for the black as for the
white; that all persons, whether colored or white, shall stand equal before the laws of the States, and, in
regard to the colored race, for whose protection the amendment was primarily designed, that no
discrimination shall be made against them by law because of their color? The words of the amendment, it
is true, are prohibitory, but they contain a necessary implication of a positive immunity, or right, most
valuable to the colored race,—the right to exemption from unfriendly legislation against them
distinctively as colored,—exemption from legal discriminations, implying inferiority in civil society,
lessening the security of their enjoyment of the rights which others enjoy, and discriminations which are
steps towards reducing them to the condition of a subject race.
...
The right to a trial by jury is guaranteed to every citizen of West Virginia by the Constitution of
that State, and the constitution of juries is a very essential part of the protection such a mode of trial is
intended to secure. The very idea of a jury is a body of men composed of the peers or equals of the person
whose rights it is selected or summoned to determine; that is, of his neighbors, fellows, associates,
persons having the same legal status in society as that which he holds. . . . It is well known that prejudices
often exist against particular classes in the community, which sway the judgment of jurors, and which,
therefore, operate in some cases to deny to persons of those classes the full enjoyment of that protection
which others enjoy. Prejudice in a local community is held to be a reason for a change of venue. The
framers of the constitutional amendment must have known full well the existence of such prejudice and
its likelihood to continue against the manumitted slaves and their race, and that knowledge was
doubtless a motive that led to the amendment. By their manumission and citizenship the colored race
became entitled to the equal protection of the laws of the States in which they resided; and the
apprehension that through prejudice they might be denied that equal protection, that is, that there might
be discrimination against them, was the inducement to bestow upon the national government the power
to enforce the provision that no State shall deny to them the equal protection of the laws. Without the
apprehended existence of prejudice that portion of the amendment would have been unnecessary, and it
might have been left to the States to extend equality of protection.
In view of these considerations, it is hard to see why the statute of West Virginia should not be
regarded as discriminating against a colored man when he is put upon trial for an alleged criminal
offence against the State. It is not easy to comprehend how it can be said that while every white man is
entitled to a trial by a jury selected from persons of his own race or color, or, rather, selected without
discrimination against his color, and a negro is not, the latter is equally protected by the law with the
former. Is not protection of life and liberty against race or color prejudice, a right, a legal right, under the
constitutional amendment? And how can it be maintained that compelling a colored man to submit to a
trial for his life by a jury drawn from a panel from which the State has expressly excluded every man of
his race, because of color alone, however well qualified in other respects, is not a denial to him of equal
legal protection?
We do not say that within the limits from which it is not excluded by the amendment a State may
not prescribe the qualifications of its jurors, and in so doing make discriminations. It may confine the
selection to males, to freeholders, to citizens, to persons within certain ages, or to persons having
educational qualifications. We do not believe the Fourteenth Amendment was ever intended to prohibit
this. Looking at its history, it is clear it had no such purpose. Its aim was against discrimination because
of race or color. As we have said more than once, its design was to protect an emancipated race, and to
strike down all possible legal discriminations against those who belong to it. . . .
...
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JUSTICE FIELD
I dissent from the judgment of the court in this case, on the grounds stated in my opinion in Ex
parte Virginia (1879), and JUSTICE CLIFFORD concurs with me.
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