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Munn v. State of Illinois, 94 U.S. 113 (1877) 

 
In the early 1870s an agrarian political movement known as the Patrons of Husbandry, a.k.a. “the 

Grange,” developed in the Midwest in response to various ways that railroads, corporations, and other property 
owners used their economic power to take advantage of farmers. Farmers were especially upset at the rates railroads 
set for hauling crops to market and owners of grain elevators set for storing the waiting crops. In Illinois, Iowa, 
Minnesota, and Wisconsin, state legislatures responded to these political pressures by regulating the maximum 
prices that railroads and grain elevators could charge. The maximum rate law at issue in Munn applied to grain 
elevators.  Munn, the owner of a grain elevator in Chicago, challenged that regulation on the grounds that, by 
preventing property-owners from setting their prices, the Illinois legislature had deprived him and other proprietors 
of grain elevators of property without due process of law, in violation of the Fourteenth Amendment. 

The Supreme Court by a 7—2 vote sustained the maximum rate law, handing down the decision on March 
1, 1877, the day before President Rutherford B. Hayes was declared elected by the electoral commission that was 
charged with resolving the disputed 1876 presidential election. Chief Justice Waite’s majority opinion declared that 
property “clothed with a public interest,” understood as property “used in a manner to make it of public 
consequence, and affect the community at large,” could be regulated “by the public for the common good.” Justice 
Field, the most stridently conservative of this generation of justices, filed a dissent for himself and Justice Strong. 

As in the Slaughter-House Cases (1873), a majority of the justices recognized the importance of property 
rights but were cautious about the reach of federal judicial power under the newly-passed Fourteenth Amendment. 
By the late 1870s most of these “Granger” laws were removed from the books by state legislatures, without having 
been ordered to do so by federal judges. Nevertheless, many conservatives were extremely disappointed by the result 
in Munn. At one point Field became so frustrated with his brethren’s apparent disregard for property rights that he 
explored a run for the presidency in 1884 as a way to “have placed on the Bench able and conservative men and thus 
have brought back the decisions of the Court to that line from which they should not have departed.” Field also 
arranged for well-known conservative lawyers, such as John Norton Pomeroy, to write articles for prominent legal 
journals criticizing decisions such as Munn v. Illinois for striking “at the stability of private property,” a right that 
represented “the very foundation of modern society and civilization.” The conservative American Bar Association 
was also formed around the time of Munn so as to organize elite commercial bar advocacy for more sympathetic 
judicial decision making.  

Over the next decade the Supreme Court more aggressively monitored state regulation and protected 
property rights. In Stone v. Farmers’ Loan & Trust Co. (1886), the justices issued a warning to state officials who 
were setting railroad rates: “This power to regulate is not a power to destroy, and limitation is not the equivalent of 
confiscation. Under pretense of regulating fares and freights, the State cannot require a railroad corporation to carry 
persons or property without reward; neither can it do that which in law amounts to a taking of private property for 
public use without just compensation, or without due process of law.” That same year the Waite Court confirmed 
that corporations were “persons” for purposes of asserting constitutional protections under the Fourteenth 
Amendment. A few years later the court, led by a new chief justice, and over the dissents of Justices Bradley, Gray, 
and Lamar, declared in Chicago, M. & St. P. Ry. v. Minnesota [The Minnesota Rate Case] (1890) that judges 
were obligated under the due process clause to protect the property rights of investors or corporations by reviewing 
the reasonableness of any rates set by state authorities. This decision practically overruled Munn v. Illinois. 
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Increasingly, “for protection against abuses by legislatures” the people (or at least people with lawyers) were 
allowed to bypass the polls and resort to the courts.1 

CHIEF JUSTICE WAITE delivered the opinion of the Court. 

The question to be determined in this case is whether the general assembly of Illinois can, under 
the limitations upon the legislative power of the States imposed by the Constitution of the United States, 
fix by law the maximum of charges for the storage of grain in warehouses at Chicago and other places in 
the State. . . . 

Every statute is presumed to be constitutional. The courts ought not to declare one to be 
unconstitutional, unless it is clearly so. If there is doubt, the expressed will of the legislature should be 
sustained. 

The Constitution contains no definition of the word “deprive,” as used in the Fourteenth 
Amendment[‘s due process clause]. To determine its signification, therefore, it is necessary to ascertain 
the effect which usage has given it, when employed in the same or a like connection. 

While this provision of the amendment is new in the Constitution of the United States, as a 
limitation upon the powers of the States, it is old as a principle of civilized government. It is found in 
Magna Charta, and, in substance if not in form, in nearly or quite all the constitutions that have been from 
time to time adopted by the several States of the Union. By the Fifth Amendment, it was introduced into 
the Constitution of the United States as a limitation upon the powers of the national government, and by 
the Fourteenth, as a guaranty against any encroachment upon an acknowledged right of citizenship by 
the legislatures of the States. . . . 

When one becomes a member of society, he necessarily parts with some rights or privileges 
which, as an individual not affected by his relations to others, he might retain. “A body politic,” as aptly 
defined in the preamble of the Constitution of Massachusetts, “is a social compact by which the whole 
people covenants with each citizen, and each citizen with the whole people, that all shall be governed by 
certain laws for the common good.” This does not confer power upon the whole people to control rights 
which are purely and exclusively private, . . . but it does authorize the establishment of laws requiring 
each citizen to so conduct himself, and so use his own property, as not unnecessarily to injure another. 
This is the very essence of government, and has found expression in the maxim sic utere tuo ut alienum non 
laedas [“one should use his own property in such a manner as not to injure that of another”]. From this 
source come the police powers, which, as was said by Mr. Chief Justice Taney in the License Cases, “are 
nothing more or less than the powers of government inherent in every sovereignty, . . . that is to say, . . . 
the power to govern men and things.” Under these powers the government regulates the conduct of its 
citizens one towards another, and the manner in which each shall use his own property, when such 
regulation becomes necessary for the public good. In their exercise it has been customary in England from 
time immemorial, and in this country from its first colonization, to regulate ferries, common carriers, 
hackmen, bakers, millers, wharfingers, innkeepers, &c., and in so doing to fix a maximum of charge to be 
made for services rendered, accommodations furnished, and articles sold. To this day, statutes are to be 
found in many of the States some or all these subjects; and we think it has never yet been successfully 
contended that such legislation came within any of the constitutional prohibitions against interference 
with private property. . . . 

From this it is apparent that, down to the time of the adoption of the Fourteenth Amendment, it 
was not supposed that statutes regulating the use, or even the price of the use, of private property 
necessarily deprived an owner of his property without due process of law. Under some circumstances 
they may, but not under all. The amendment does not change the law in this particular: it simply 
prevents the States from doing that which will operate as such a deprivation. 

                                                 
1 This headnote relies heavily on Howard Gillman, “The Waite Court (1874-1888): The Collapse of Reconstruction 
and the Transition to Conservative Constitutionalism,” in The United States Supreme Court: The Pursuit of Justice, ed. 
Christopher L. Tomlins (New York: Houghton Mifflin Company, 2005). 

Copyright OUP 2013 



3 

 

This brings us to inquire as to the principles upon which this power of regulation rests, in order 
that we may determine what is within and what without its operative effect. Looking, then, to the 
common law, from whence came the right which the Constitution protects, we find that when private 
property is “affected with a public interest, it ceases to be juris privati only.” This was said by Lord Chief 
Justice Hale more than two hundred years ago, in his treatise De Portibus Maris, and has been accepted 
without objection as an essential element in the law of property ever since. Property does become clothed 
with a public interest when used in a manner to make it of public consequence, and affect the community 
at large. When, therefore, one devotes his property to a use in which the public has an interest, he, in 
effect, grants to the public an interest in that use, and must submit to be controlled by the public for the 
common good, to the extent of the interest he has thus created. He may withdraw his grant by 
discontinuing the use; but, so long as he maintains the use, he must submit to the control. . . . 

. . .It remains only to ascertain whether the warehouses of these plaintiffs in error, and the 
business which is carried on there, come within the operation of this principle. 

For this purpose we accept as true the statements of fact contained in the elaborate brief of one of 
the counsel of the plaintiffs in error. From these it appears that “. . .The quantity [of grain] received in 
Chicago has made it the greatest grain market in the world. . . . The grain warehouses or elevators in 
Chicago are immense structures, holding from 300,000 to 1,000,000 bushels at one time, according to size. 
They are divided into bins of large capacity and great strength. . . . They are located with the river harbor 
on one side and the railway tracks on the other; and the grain is run through them from car to vessel, or 
boat to car, as may be demanded in the course of business. . . .” . . . 

Under such circumstances it is difficult to see why, if the common carrier, or the miller, or the 
ferryman, or the innkeeper, or the wharfinger, or the baker, or the cartman, or the hackney-coachman, 
pursues a public employment and exercises “a sort of public office,” these plaintiffs in error do not. They 
stand, to use again the language of their counsel, in the very ‘gateway of commerce,’ and take toll from all 
who pass. Their business most certainly “tends to a common charge, and is become a thing of public 
interest and use.” . . . Certainly, if any business can be clothed “with a public interest, and cease to be juris 
privati only,” this has been. It may not be made so by the operation of the Constitution of Illinois or this 
statute, but it is by the facts. 

We also are not permitted to overlook the fact that, for some reason, the people of Illinois, when 
they revised their Constitution in 1870, saw fit to make it the duty of the general assembly to pass laws 
“for the protection of producers, shippers, and receivers of grain and produce,” art. 13, sect. 7; and by 
sect. 5 of the same article, to require all railroad companies receiving and transporting grain in bulk or 
otherwise to deliver the same at any elevator to which it might be consigned, that could be reached by 
any track that was or could be used by such company, and that all railroad companies should permit 
connections to be made with their tracks, so that any public warehouse, &c., might be reached by the cars 
on their railroads. This indicates very clearly that during the twenty years in which this peculiar business 
had been assuming its present “immense proportions,” something had occurred which led the whole 
body of the people to suppose that remedies such as are usually employed to prevent abuses by virtual 
monopolies might not be inappropriate here. For our purposes we must assume that, if a state of facts 
could exist that would justify such legislation, it actually did exist when the statute now under 
consideration was passed. For us the question is one of power, not of expediency. If no state of 
circumstances could exist to justify such a statute, then we may declare this one void, because is excess of 
the legislative power of the State. But if it could, we must presume it did. Of the propriety of legislative 
interference within the scope of legislative power, the legislature is the exclusive judge. . . . 

We know that this is a power which may be abused; but that is no argument against its existence. 
For protection against abuses by legislatures the people must resort to the polls, not to the courts. . . . 

 
JUSTICE FIELD, dissenting 

 
I am compelled to dissent from the decision of the court in this case, and from the reasons upon 

which that decision is founded. The principle upon which the opinion of the majority proceeds is, in my 
judgment, subversive of the rights of private property, heretofore believed to be protected by 
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constitutional guaranties against legislative interference, and is in conflict with the authorities cited in its 
support. . . . 

The question presented . . . is one of the greatest importance,—whether it is within the 
competency of a State to fix the compensation which an individual may receive for the use of his own 
property in his private business, and for his services in connection with it. 

The declaration of the [state] Constitution of 1870, that private buildings used for private 
purposes shall be deemed public institutions, does not make them so. The receipt and storage of grain in 
a building erected by private means for that purpose does not constitute the building a public warehouse. 
There is no magic in the language, though used by a constitutional convention, which can change a 
private business into a public one, or alter the character of the building in which the business is 
transacted. A tailor’s or a shoemaker’s shop would still retain its private character, even though the 
assembled wisdom of the State should declare, by organic act or legislative ordinance, that such a place 
was a public workshop, and that the workmen were public tailors or public shoemakers. One might as 
well attempt to change the nature of colors, by giving them a new designation. The defendants were no 
more public warehousemen, as justly observed by counsel, than the merchant who sells his merchandise 
to the public is a public merchant, or the blacksmith who shoes horses for the public is a public 
blacksmith; and it was a strange notion that by calling them so they would be brought under legislative 
control. . . . 

. . . But it would seem from its opinion that the court holds that property loses something of its 
private character when employed in such a way as to be generally useful. The doctrine declared is that 
property “becomes clothed with a public interest when used in a manner to make it of public 
consequence, and affect the community at large”; and from such clothing the right of the legislature is 
deduced to control the use of the property, and to determine the compensation which the owner may 
receive for it. When Sir Matthew Hale, and the sages of the law in his day, spoke of property as affected 
by a public interest, and ceasing from that cause to be juris privati solely, that is, ceasing to be held merely 
in private right, they referred to property dedicated by the owner to public announced, the legislature 
may which was granted by the government, or in connection with which special privileges were 
conferred. Unless the property was thus dedicated, or some right bestowed by the government was held 
with the property, either by specific grant or by prescription of so long a time as to imply a grant 
originally, the property was not affected by any public interest so as to be taken out of the category of 
property held in private right. But it is not in any such sense that the terms “clothing property with a 
public interest” are used in this case. From the nature of the business under consideration—the storage of 
grain—which, in any sense in which the words can be used, is a private business, in which the public are 
interested only as they are interested in the storage of other products of the soil, or in articles of 
manufacture, it is clear that the court intended to declare that, whenever one devotes his property to a 
business which is useful to the public,—”affects the community at large,”— the legislature can regulate 
the compensation which the owner may receive for its use, and for his own services in connection with it. 
. . . 

If this be sound law, if there be no protection, either in the principles upon which our republican 
government is founded, or in the prohibitions of the Constitution against such invasion of private rights, 
all property and all business in the State are held at the mercy of a majority of its legislature. The public 
has no greater interest in the use of buildings for the storage of grain than it has in the use of buildings for 
the residences of families, nor, indeed, any thing like so great an interest; and, according to the doctrine 
announced, the legislature may fix the rent of all tenements used for residences, without reference to the 
cost of their erection. If the owner does not like the rates prescribed, he may cease renting his houses. . . . 
The public is interested in the manufacture of cotton, woollen, and silken fabrics, in the construction of 
machinery, in the printing and publication of books and periodicals, and in the making of utensils of 
every variety, useful and ornamental; indeed, there is hardly an enterprise or business engaging the 
attention and labor of any considerable portion of the community, in which the public has not an interest 
in the sense in which that term is used by the court in its opinion; and the doctrine which allows the 
legislature to interfere with and regulate the charges which the owners of property thus employed shall 
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make for its use, that is, the rates at which all these different kinds of business shall be carried on, has 
never before been asserted, so far as I am aware, by any judicial tribunal in the United States. 

. . . All that is beneficial in property arises from its use, and the fruits of that use; and whatever 
deprives a person of them deprives him of all that is desirable or valuable in the title and possession. . . . 

No State “shall deprive any person of life, liberty, or property without due process of law,” says 
the Fourteenth Amendment to the Constitution. . . . By the term “liberty,” as used in the provision, 
something more is meant than mere freedom from physical restraint or the bounds of a prison. It means 
freedom to go where one may choose, and to act in such manner, not inconsistent with the equal rights of 
others, as his judgment may dictate for the promotion of his happiness; that is, to pursue such callings 
and avocations as may be most suitable to develop his capacities, and give to them their highest 
enjoyment. 

The same liberal construction which is required for the protection of life and liberty, in all 
particulars in which life and liberty are of any value, should be applied to the protection of private 
property. If the legislature of a State, under pretence of providing for the public good, or for any other 
reason, can determine, against the consent of the owner, the uses to which private property shall be 
devoted, or the prices which the owner shall receive for its uses, it can deprive him of the property as 
completely as by a special act for its confiscation or destruction. . . . 

The power of the State over the property of the citizen under the constitutional guaranty is well 
defined. The State may take his property for public uses, upon just compensation being made therefore. It 
may take a portion of his property by way of taxation for the support of the government. It may control 
the use and possession of his property, so far as may be necessary for the protection of the rights of 
others, and to secure to them the equal use and enjoyment of their property. The doctrine that each one 
must so use his own as not to injure his neighbor—sic utere tuo ut alienum non laedas—is the rule by which 
every member or society must possess and enjoy his property; and all legislation essential to secure this 
common and equal enjoyment is a legitimate exercise of State authority. Except in cases where property 
may be destroyed to arrest a conflagration or the ravages of pestilence, or be taken under the pressure of 
an immediate and overwhelming necessity to prevent a public calamity, the power of the State over the 
property of the citizen does not extend beyond such limits. . . . 

The several instances mentioned by counsel in the argument, and by the court in its opinion, in 
which legislation has fixed the compensation which parties may receive for the use of their property and 
services, do not militate against the views I have expressed of the power of the State over the property of 
the citizen. They were mostly cases of public ferries, bridges, and turnpikes, of wharfingers, hackmen, 
and draymen. . . . In all these cases, . . . there was some special privilege granted by the State or 
municipality; and no one, I suppose, has ever contended that the State had not a right to prescribe the 
conditions upon which such privilege should be enjoyed. . . .The recipient of the privilege, in effect, 
stipulates to comply with the conditions. . . . In the case of the warehousemen of Chicago, no right or 
privilege is conferred by the government upon them; and hence no assent of theirs can be alleged to 
justify any interference with their charges for the use of their property. . . . 

. . . The business of a warehouseman was, at common law, a private business, and is so in its 
nature. It has no special privileges connected with it, nor did the law ever extend to it any greater 
protection than it extended to all other private business. No reason can be assigned to justify legislation 
interfering with the legitimate profits of that business, that would not equally justify an intermeddling 
with the business of every man in the community, so soon, at least, as his business became generally 
useful. 
 
JUSTICE STRONG, dissenting 
 

When the judgment in this case was announced by direction of a majority of the court, it was well 
known by all my brethren that I did not concur in it. It had been my purpose to prepare a dissenting 
opinion, but I found no time for the preparation, and I was reluctant to dissent in such a case without 
stating my reasons. Mr. Justice Field has now stated them as fully as I can, and I concur in what he has 
said. 
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