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Downes v. Bidwell, 182 U.S. 182 (1901)

From the beginning of the Republic there was a strong, shared conviction that the United States of America
faced west and expansion across the continent was inevitable. By 1845, this sentiment found expression in the claim
of journalist John O’Sullivan that it “is by the right of our manifest destiny to overspread and to possess the whole
of the continent which Providence has given us for the development of the great experiment of liberty and federated
self-government entrusted to us.”! However, in 1890 the official report of the U.S. census declared that there was no
longer an American frontier. After a century the continent had been settled. In the wake of this finding, some
(including future president Theodore Roosevelt) began to arque that the future of American expansion was overseas.
Soon, the United States embarked upon a period.of overseas territorial acquisition. Hawaii was annexed in 1898 by a
simple congressional resolution rather than a/treaty of cession ot.conguest (as is usually required by international
law). That same year, the Treaty of Paris, which ended the Spanish-American War, acknowledged American control
over the Philippines, Puerto Rico, and Guam: Unlike the conquest of the North American continent, these territories
had extensive populations of nonwhite people who-could not be displaced or relocated.

The acquisition of these island or insular territories triggered an important debate over whether the
protections and guarantees of the Constitution applied in these settings. In the language of the day, people argued
over whether “the Constitution follows the flag.” If these territories were part of the United States, then Congress
could not impose tariffs on the importation of goods._from_these places because the tariff power only applied to
“foreign” countries. More fundamentally, Americans debated whether the provisions of the Bill of Rights applied to
newly acquired territories or whether these areas could be governed as occupied foreign lands, controlled by the
United States but not part of the United States? Dred Scott.yv. Sandford (1856) and other antebellum cases held
that the Constitution applied to territories. That conclusion was not repudiated during the Civil War. Participants
in this debate over the territorial scope of the Constitution were also influenced by racial and cultural assumptions
about American identity. For many, the view that the Constitution should not follow the flag was premised on the
belief that the people in newly acquired territories were not “fit" for the blessings.of liberty and self-government.

The Supreme Court addressed the territorial scope of the Comstitution in a series of thirty-five cases
starting in 1901 that, collectively, are known as The Insular Cases. The most important early case was Downes v.
Bidwell. By a 5-4 vote, the Court concluded that Congress could impose duties on goods imported from Puerto
Rico. The justices agreed that Puerto Rico was not a part of the United States and that Congress was not bound by
all constitutional limitations on federal power when governing overseas territories, but they could not agree on a
rationale for this decision. Instead, Justice Brown issued a “statement” announcing the decision of the court. Must
it be true, in the words of one of the justices in the majority, that “whether savages or civilized” the people of these
territories are “entitled to all the rights, privileges, and immunities of citizens”? Should we take comfort in the view
that, even without constitutional protections, these people have nothing to fear because “there are certain principles
of natural justice inherent in the Anglo-Saxon character, which need no expression in constitutions or statutes to
give them effect or to secure dependencies against legislation manifestly hostile to their real interests”? The court’s
decision led Chicago editor Finley Dunne to quip, “No matter whether the country follows the flag or not, the
Supreme Court follows the election returns.”

As you consider the range of opinions excerpted below, do not be influenced by the knowledge that years
later, in Balzac v. Puerto Rico (1922), the justices unanimously embraced the approach suggested by Justice

1 Quoted in Paul Kens, “A Promise of Expansion,” in The Louisiana Purchase and American Expansion, 1803-1898, eds.
Sanford Levinson and Bartholomew H. Sparrow (Lanham, MD: Rowman & Littlefield, 2005), 139.
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White, that Congress was limited by the Bill of Rights when governing incorporated territories, territories intended
for statehood, but not so limited when governing unincorporated territories. Did these decisions facilitate policies of
American imperialism? The legacy of these decisions reverberates in more modern debates about the relationship of
territories such as Guantanamo Bay to the American constitutional tradition.

JUSTICE BROWN announced the conclusion and judgment of the Court:

We are now asked to hold that [Porto Rico] became a part of the United States within that
provision of the Constitution which declares that “all duties, imposts, and excises shall be uniform
throughout the United States.” Art. 1, § 8. If Porto Rico be a part of the United States, the Foraker act
imposing duties upon its products is unconstitutional, not only by reason of a violation of the uniformity
clause, but because by §9 “vessels bound to or from one state” cannot “be obliged to enter, clear, or pay
duties in another.”

The case also involves the broader question whether the revenue clauses of the Constitution
extend of their own force to our newly acquired territories. The Constitution itself does not answer the
question. Its solution must be found in the nature of the government created by that instrument, in the
opinion of its contemporaries, in the practical construction put upon it by Congress, and in the decisions
of this court.

It is sufficient to observe in relation to these three fundamental instruments [the Articles of
Confederation, the Northwest Ordinance, and the Constitution], that it can nowhere be inferred that the
territories were considered a part of the United States. The Constitution was created by the people of the
United States, as a union of states, to be governed solely by representatives of the states; and even the
provision relied upon here, that all duties, imposts, and excises shall be uniform “throughout the United
States,” is explained by subsequent provisions.of the Constitution, that “no tax or duty shall be laid on
articles exported from any state,” and “no preference-shall be given by any regulation of commerce or
revenue to the ports of one state over those of another; nor shall vessels bound to or from one state be
obliged to enter, clear, or pay duties in another.” In short, the Constitution deals with states, their people,
and their representatives.

The 13th Amendment to the Constitution, prohibiting slavery and involuntary servitude “within
the United States, or in any place subject to their jurisdiction,” is-also significant as showing that there
may be places within the jurisdiction, of the Wnited Statesthatiare no part of the Union. . . .

Upon the other hand, the 14th Amendment, upon the subject of citizenship, declares only that
“all persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of
the United States, and of the state wherein they reside.” Here there is a limitation to persons born or
naturalized in the United States, which is not extended to persons born in any place “subject to their
jurisdiction.”

The[] statutes [passed to ratify the Louisiana Purchase] may be taken as expressing the views of
Congress, first, that territory may be lawfully acquired by treaty, with a provision for its ultimate
incorporation into the Union; and, second, that a discrimination in favor of certain foreign vessels trading
with the ports of a newly acquired territory is no violation of that clause of the Constitution (art. 1, §9)
that declares that no preference shall be given to the ports of one state over those of another. It is evident
that the constitutionality of this discrimination can only be supported upon the theory that ports of
territories are not ports of state within the meaning of the Constitution.

The very treaty with Spain under discussion in this case contains similar discriminative
provisions, which are apparently irreconcilable with the Constitution, if that instrument be held to extend
to these islands immediately upon their cession to the United States. By article 4 the United States agree,
for the term of ten years from the date of the exchange of the ratifications of the present treaty, to admit
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Spanish ships and merchandise to the ports of the Philippine islands on the same terms as ships and
merchandise of the United States, —a privilege not extending to any other ports. It was a clear breach of
the uniformity clause in question, and a manifest excess of authority on the part of the commissioners, if
ports of the Philippine islands be ports of the United States.

The researches of counsel have collated a large number of other instances in which Congress has
in its enactments recognized the fact that provisions intended for the states did not embrace the
territories, unless specially mentioned. . . It is sufficient to say that Congress has or has not applied the
revenue laws to the territories, as the circumstances of each case seemed to require, and has specifically
legislated for the territories whenever it was its intention to execute laws beyond the limits of the states.
Indeed, whatever may have been the fluctuations of opinion in other bodies (and even this court has not
been exempt from them), Congress has been consistent in recognizing the difference between the states
and territories under the Constitution.

The decisions of this court upon this subject have not been altogether harmonious. . . .

... [T]he following propositions may be considered as established:

1. That the District of Columbia and the territories are not states within the judicial clause of the
Constitution giving jurisdiction in cases between citizens of different states;

2. That territories are not states within the meaning of Rev. Stat. §709, permitting writs of error
from this court in cases where the validity of a state statute is drawn in question;

3. That the District of Columbia and the territories are states as that word is used in treaties with
foreign powers, with respect to the ownership, disposition, and inheritance of property;

4. That the territories are not within the clause of the Constitution providing for the creation of a
supreme court and such inferior courts as Congress may see fit to establish;

5. That the Constitution does not apply to foreign countries or to trials therein conducted, and
that Congress may lawfully provide for such trials before consular tribunals, without the intervention of a
grand or petit jury;

6. That where the Constitution has-been-once formally extended by Congress to territories,
neither Congress nor the territorial legislature canenact laws inconsistent therewith.

While there is much in the opinion of the Chief Justice [in Dred'Scott] which tends to prove that
he thought all the provisions of the Constitution extended of their own force to the territories west of the
Mississippi, the question actually decided is readily distinguishable from the one involved in the cause
under consideration. The power torprohibit slavery in the territories is'so different from the power to
impose duties upon territorial products, and depends upon such different provisions of the Constitution,
that they can scarcely be considered as analogous, unless we assume broadly that every clause of the
Constitution attaches to the territories as well as to the states. . . . If the assumption be true that slaves are
indistinguishable from other property, the inference from the Dred Scott Case is irresistible that Congress
had no power to prohibit their introduction into a territory. It would scarcely be insisted that Congress
could with one hand invite settlers to locate in the territories of the United States, and with the other deny
them the right to take their property and belongings with them. The two are so inseparable from each
other that one could scarcely be granted and the other withheld without an exercise of arbitrary power
inconsistent with the underlying principles of a free government. It might indeed be claimed with great
plausibility that such a law would amount to a deprivation of property within the 14th Amendment. The
difficulty with the Dred Scott Case was that the court refused to make a distinction between property in
general and a wholly exceptional class of property. . . .

To sustain the judgment in the case under consideration, it by no means becomes necessary to
show that none of the articles of the Constitution apply to the island of Porto Rico. There is a clear
distinction between such prohibitions as go to the very root of the power of Congress to act at all,
irrespective of time of place, and such as are operative only “’throughout the United States” or among the
several states.



Thus, when the Constitution declares that “no bill of attainder or ex post facto law shall be
passed,” and that “no title of nobility shall be granted by the United States,” it goes to the competency of
Congress to pass a bill of that description. Perhaps the same remark may apply to the 1st Amendment,
that “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press; or the right of the people to peacefully
assemble and to petition the government for a redress of grievances.” We do not wish, however, to be
understood as expressing an opinion how far the bill of rights contained in the first eight amendments is
of general and how far of local application.

Upon the other hand, when the Constitution declares that all duties shall be uniform “throughout
the United States,” it becomes necessary to inquire whether there be any territory over which Congress
has jurisdiction which is not a part of the “United States,” by which term we understand the states whose
people united to form the Constitution, and such as have since been admitted to the Union upon an
equality with them. Not only did the people in adopting the 13th Amendment thus recognize a
distinction between the United States and “any place subject to their jurisdiction,” but Congress itself, in
the act of March 27, 1804 . . . providing for the proof of public records, applied the provisions of the act,
not only to “every court and office within the United States,” but to the “courts and offices of the
respective territories of the United States and countries subject to the jurisdiction of the United States,” as
to the courts and offices of the several states. This classification, adopted by the Eighth Congress, is
carried into the Revised Statutes as follows:

“Sec. 905. The acts of the legislature of any state or'territory, or of any country subject to
the jurisdiction of the United States, shall be authenticated,” etc.

“Sec. 906. All records and exemplifications of books which may be kept in any public
office of and state or territory, or,of any country subject to the jurisdiction of the United
States,” etc.

Unless these words are to be rejected as meaningless, we must treat them as a recognition by Congress of
the fact that there may be territories subject to the jurisdiction of the United States, which are not of the
United States.

Indeed, the practical interpretation put by Congress upon the Constitution has been long
continued and uniform to the effectjthat the Constitution'is applicable to territories acquired by purchase
or conquest, only when and so far as Congress shall so direct. Notwithstanding its duty to “guarantee to
every state in this Union a republican form of government” (art. 4, §4), by which we understand,
according to the definition of Webster, “a government in which the supreme power resides in the whole
body of the people, and is exercised by representatives elected by them,” Congress did not hesitate, in the
original organization of the territories of Louisiana, Florida, the Northwest Territory, and its subdivisions
of Ohio, Indiana, Michigan, Illinois, and Wisconsin and still more recently in the case of Alaska, to
establish a form of government bearing a much greater analogy to a British Crown colony than a
republican state of America, and to vest the legislative power either in a governor and council, or a
governor and judges, to be appointed by the President. It was not until they had attained a certain
population that power was given them to organize a legislature by vote of the people. In all these cases,
as well as in territories subsequently organized west of the Mississippi, Congress thought it necessary
either to extend to Constitution and laws of the United States over them, or to declare that the inhabitants
should be entitled to enjoy the right of trial by jury, of bail, and of the privilege of the writ of habeas
corpus, as well as other privileges of the bill of rights.

We are also of opinion that the power to acquire territory by treaty implies, not only the power to
govern such territory, but to prescribe upon what terms the United States will receive its inhabitants, and
what their status shall be in what Chief Justice Marshall termed the “ American empire.” There seems to
be no middle ground between this position and the doctrine that if their inhabitants do not become,
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immediately upon annexation, citizens of the United States, their children thereafter born, whether
savages or civilized, are such, and entitled to all the rights, privileges and immunities of citizens. If such
be their status, the consequences will be extremely serious. Indeed, it is doubtful if Congress would ever
assent to the annexation of territory upon the condition that its inhabitants, however foreign they may be
to our habits, traditions, and modes of life, shall become at once citizens of the United States. In all its
treaties hitherto the treaty-making power has made special provision for this subject; in the cases of
Louisiana and Florida, by stipulating that “the inhabitants shall be incorporated into the Union of the
United States and admitted as soon as possible . . . to the enjoyment of all the rights, advantages, and
immunities of citizens of the United States”; in the case of Mexico, that they should “be incorporated into
the Union, and be admitted at the proper time (to be judged of by the Congress of the United States) to
the enjoyment of all the rights of citizens of the United States”; in the case of Alaska, that the inhabitants
who remained three years, “with the exception of uncivilized native tribes, shall be admitted to the
enjoyment of all the rights,” etc; and in the case of Porto Rico and the Philippines, “that the civil rights
and political status of the native inhabitants . . . shall be determined by Congress.” In all these cases there
is an implied denial of the right of the inhabitants to American citizenship until Congress by further
action shall signify its assent thereto.

It is obvious that in the annexation of outlying and distant possessions grave questions will arise
from differences of race, habits, laws, and ‘customs of the people, and from differences of soil, climate,
and production, which may require action on the part of Congress that would be quite unnecessary in the
annexation of contiguous territory inhabited only by people of the same race, or by scattered bodies of
native Indians.

We suggest, without intending to decide, that there' may be a distinction between certain natural
rights enforced in the Constitution by prohibitions against /interference with them, and what may be
termed artificial or remedial rights which are peculiar.to our own system of jurisprudence. Of the former
class are the rights to one’s own religious opinions and to’a public expression of them, or, as sometimes
said, to worship God according to the dictates of one’s own conscience; the right to personal liberty and
individual property; to freedom of speech and of the press; to free access to courts of justice, to due
process of law, and to an equal protection of the laws; to immunities from unreasonable searches and
seizures, as well as cruel and unusual punishments; and to such other immunities as are indispensable to
a free government. Of the latter class are the rights to citizenship, to suffrage and to the particular
methods of procedure pointed out in the Constitution, which are peculiar to Anglo-Saxon jurisprudence,
and some of which have already been held by the states to bejunnecessary to the proper protection of
individuals.

In passing upon the questions involved in this and kindred cases, we ought not to overlook the
fact that, while the Constitution was intended to establish a permanent form of government for the states
which should elect to take advantage of its conditions, and continue for an indefinite future, the vast
possibilities of that future could never have entered the minds of its framers. . . .

Had the acquisition of other territories been contemplated as a possibility, could it have been
foreseen that, within little more than one hundred years, we were destined to acquire, not only the whole
vast region between the Atlantic and Pacific Oceans, but the Russian possessions in America and distant
islands in the Pacific, it is incredible that no provision should have been made for them, and the question
whether the Constitution should or should not extend to them have been definitely settled. If it be once
conceded that we are at liberty to acquire foreign territory, a presumption arises that our power with
respect to such territories is the same power which other nations have been accustomed to exercise with
respect to territories acquired by them. If, in limiting the power which Congress was to exercise within
the United States, it was also intended to limit it with regard to such territories as the people of the
United States should thereafter acquire, such limitations should have been expressed. Instead of that, we
find the Constitution speaking only to states, except in the territorial clause, which is absolute in its terms,
and suggestive of no limitations upon the power of Congress in dealing with them. The states could only
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delegate to Congress such powers as they themselves possessed, and as they had no power to acquire
new territory they had none to delegate in that connection. The logical inference from this is that if
Congress had power to acquire new territory, which is conceded, that power was not hampered by the
constitutional provisions. If, upon the other hand, we assume that the territorial clause of the Constitution
was not intended to be restricted to such territory as the United States then possessed, there is nothing in
the Constitution to indicate that the power of Congress in dealing with them was intended to be
restricted by any of the other provisions.

Patriotic and intelligent men may differ widely as to the desireableness of this or that acquisition,
but this is solely a political question. We can only consider this aspect of the case so far as to say that no
construction of the Constitution should be adopted which would prevent Congress from considering
each case upon its merits, unless the language of the instrument imperatively demands it. A false step at
this time might be fatal to the development of what Chief Justice Marshall called the American empire.
Choice in some cases, the natural gravitation of small bodies towards large ones in others, the result of a
successful war in still others, may bring about conditions which would render the annexation of distant
possessions desirable. If those possessions are inhabited by alien races, differing from us in religion,
customs, laws, methods of taxation, and modes of thought, the administration of government and justice,
according to Anglo-Saxon principles, may for a time be impossible; and the question at once arises
whether large concessions ought not to be made for a time, that ultimately our own theories may be
carried out, and the blessings of a free government under.the Constitution extended to them. We decline
to hold that there is anything in the Constitution to forbid stich action.

JUSTICE WHITE, with whom concurred JUSTICE: SHIRAS and JUSTICE MCKENNA, uniting in the
judgment of affirmance:

First. The government of the United States was born of the Constitution, and all powers which it
enjoys or may exercise must be either derived expressly or by implication from that instrument. . . .

Second. Every function of the government being thus derived from the Constitution, it follows
that that instrument is everywhere and at all times potential in so far as its provisions are applicable.

Third. Hence it is that wherever a/power is/given by the Constitution, and there is a limitation
imposed on the authority, such zestriction operates upon and confines every action on the subject within
its constitutional limits.

Fourth. Consequently it is impossible ito<conceive that; where ‘conditions are brought about to
which any particular provision of the Constitution applies, its controlling influence may be frustrated by
the action of any or all of the departments of the government. . . .

Fifth. The Constitution has undoubtedly conferred on Congress the right to create such municipal
organizations as it may deem best for all the territories of the United States, whether they have been
incorporated or not, to give to the inhabitants as respects the local governments such degree of
representation as may be conducive to the public well-being, to deprive such territory of representative
government if it is considered just to do so, and to change such local governments at discretion.

The plenitude of the power of Congress as just stated is conceded by both sides to this
controversy. It has been manifest from the earliest days, and so many examples are afforded of it that to
refer to them seems superfluous. However, there is an instance which exemplifies the exercise of the
power substantially in all its forms, in such an apt way that reference is made to it. The instance referred
to is the District of Columbia, which has had from the beginning different forms of government conferred
upon it by Congress, some largely representative, others only partially so, until, at the present time, the
people of the District live under a local government totally devoid of local representation, in the elective
sense, administered solely by officers appointed by the President, Congress, in which the District has no
representative in effect, acting as the local legislature.



While, therefore, there is no express or implied limitation on Congress in exercising its power to
create local governments for any and all of the territories, by which that body is restrained from the
widest latitude of discretion, it does not follow that there may not be inherent, although unexpressed,
principles which are the basis of all free government which cannot be with impunity transcended. But
this does not suggest that every express limitation of the Constitution which is applicable has not force,
but only signifies that even in cases where there is no direct command of the Constitution which applies,
there may nevertheless be restrictions of so fundamental a nature that they cannot be transgressed,
although not expressed in so many words in the Constitution.

Sixth. As Congress in governing the territories is subject to the Constitution, it results that all the
limitations of the Constitution which are applicable to Congress in exercising this authority necessarily
limit its power on this subject. It follows, also, that every provision of the Constitution which is applicable
to the territories is also controlling therein. To justify a departure from this elementary principle by a
criticism of the opinion of Mr. Chief Justice Taney in Scott v. Sandford, appears to me to be unwarranted.
Whatever may be the view entertained of the correctness of the opinion of the court in that case, in so far
as it interpreted a particular provision of the Constitution concerning slavery, and decided that as so
construed it was in force in the territories, this in no way affects the principle which that decision
announced, that the applicable provisions of the Constitution were operative. . . .

Seventh. In the case of the territories, as in every other instance, when a provision of the
Constitution is invoked, the question which arises is, not whether the Constitution is operative, for that is
self-evident, but whether the provision relied onis applicable.

Eighth. As Congress derives its authority to levy local taxes for local purposes within the
territories, not from the general grant of power to tax as expressed in the Constitution, it follows that its
right to locally tax is not to be measured by the provision empowering Congress “to lay and collect taxes,
duties, imposts, and excises,” and is not restrained by the requirement of uniformity throughout the
United States. . . .

From these conceded propositions it follows that Congress in legislating for Porto Rico was only
empowered to act within the Constitution and ‘subject/to its applicable limitations, and that every
provision of the Constitution which applied-to a country situated as was that island was potential in
Porto Rico.

And the determination of what particular provision of the Constitution is applicable, generally
speaking, in all cases, involves an inquiry.into the situiation of the territory and its relations to the United
States. . ..

Albeit, as a general rule, the status of a jparticular territory thas to be taken in view when the
applicability of any provision of the Constitution is questioned, it does not follow, when the Constitution
has absolutely withheld from the government all power on a given subject, that such an inquiry is
necessary. Undoubtedly there are general prohibitions in the Constitution in favor of the liberty and
property of the citizen, which are not mere regulations as to the form and manner in which a conceded
power may be exercised, but which are an absolute denial of all authority under any circumstances or
conditions to do particular acts. In the nature of things, limitations of this character cannot be under any
circumstances transcended, because of the complete absence of power.

There is in reason, then, no room in this case to contend that Congress can destroy the liberties of
the people of Porto Rico by exercising in their regard powers against freedom and justice which the
Constitution has absolutely denied. There can also be no controversy as to the right of Congress to locally
govern the island of Porto Rico as its wisdom may decide, and in so doing to accord only such degree of
representative government as may be determined on by that body. There can also be no contention as to
the authority of Congress to levy such local taxes in Porto Rico as it may choose, even although the
amount of the local burden so levied be manifold more onerous than is the duty with which this case is
concerned. But as the duty in question was not a local tax, since it was levied in the United States on
goods coming from Porto Rico, it follows that, if that island was a part of the United States, the duty was
repugnant to the Constitution, since the authority to levy an impost duty conferred by the Constitution
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on Congress does not, as I have conceded, include the right to lay such a burden on goods coming from
one to another part of the United States. And, besides, if Porto Rico was a part of the United States the
exaction was repugnant to the uniformity clause.

... Had Porto Rico, at the time of the passage of the act in question, been incorporated into and
become an integral part of the United States?

It may not be doubted that by the general principles of the law of nations every government
which is sovereign within its sphere of action possesses as an inherent attribute the power to acquire
territory by discovery, by agreement or treaty, and by conquest. It cannot also be gainsaid that, as a
general rule, wherever a government acquires territory as a result of any of the modes above stated, the
relation of the territory to the new government is to be determined by the acquiring power in the absence
of stipulations upon the subject. . . .

The general principle of the law of nations, already stated, is that acquired territory, in the
absence of agreement to the contrary, will bear such relation to the acquiring government as may be by it
determined. To concede to the government of the United States the right to acquire, and to strip it of all
power to protect the birthright of its own citizens and to provide for the well being of the acquired
territory by such enactments as may in view of its condition be essential, is, in effect, to say that the
United States is helpless in the family of nations, and ‘does not possess that authority which has at all
times been treated as an incident of the right to-acquire:-Let me illustrate the accuracy of this statement.
Take a case of discovery. Citizens of the United States discover an unknown island, peopled with an
uncivilized race, yet rich in soil, and valuable to the United States for commercial and strategic reasons.
Clearly, by the law of nations, the right to ratify 'suchiacquisition and thus to acquire the territory would
pertain to the government of the United States.'. . .'Can it be denied that such right could not be
practically exercised if the result would be to endow the inhabitants with citizenship of the United States
and to subject them, not only to local, but also to an equal proportion of national, taxes, even although the
consequence would be to entail ruin on the discovered territory, and to inflict grave detriment on the
United States, to arise both from the dislocation-of-its fiscal system and the immediate bestowal of
citizenship on those absolutely unfit to receive it?

... Suppose the necessity of acquiring a naval station or a coaling station on an island inhabited
with people utterly unfit for American citizenship and totally incapable of bearing their proportionate
burden of the national expense. Could such island, under the rule which is now insisted upon, be taken?
Suppose, again, the acquisition of territory for an interoceanicicanal, where an inhabited strip of land on
either side is essential to the United States for the preservation of the work. Can it be denied that, if the
requirements of the Constitution as to taxation are to immediately control, it might be impossible by
treaty to accomplish the desired result?

... Conceding that the conception upon which the Constitution proceeds is that no territory, as a
general rule, should be acquired unless the territory may reasonably be expected to be worthy of
statehood, the determination of when such blessing is to be bestowed is wholly a political question, and
the aid of the judiciary cannot be invoked to usurp political discretion in order to save the Constitution
from imaginary or even real dangers. The Constitution may not be saved by destroying its fundamental
limitations.

. . . If the treaty-making power can absolutely, without the consent of Congress, incorporate
territory, and if that power may not insert conditions against incorporation, it must follow that the treaty-
making power is endowed by the Constitution with the most unlimited right, susceptible of destroying
every other provision of the Constitution; that is, it may wreck our institutions. If the proposition be true,
then millions of inhabitants of alien territory, if acquired by treaty, can, without the desire or consent of
the people of the United States speaking through Congress, be immediately and irrevocably incorporated
into the United States, and the whole structure of the government be overthrown. . . .



[I]t cannot . . . be doubted that the United States continued to be composed of states and
territories, all forming an integral part thereof and incorporated therein, as was the case prior to the
adoption of the Constitution. . . .

Pausing to analyze the practical construction which resulted from the acquisition of the vast
domain covered by the Louisiana purchase, it indubitably results, first, that it was conceded by every
shade of opinion that the government of the United States had the undoubted right to acquire, hold, and
govern the territory as a possession, and that incorporation into the United States could under no
circumstances arise solely from a treaty of cession, even although it contained provisions for the
accomplishment of such result; second, it was strenuously denied by many eminent men that, in
acquiring territory, citizenship could be conferred upon the inhabitants within the acquired territory; in
other words, that the territory could be incorporated into the United States without an amendment to the
Constitution; and, third, that the opinion which prevailed was that, although the treaty might stipulate
for incorporation and citizenship under the Constitution, such agreements by the treaty-making power
were but promises depending for their fulfillment on the future action of Congress. In accordance with
this view the territory acquired by the Louisiana purchase was governed as a mere dependency until,
conformably to the suggestion of Mr. Jefferson, it was by the action of Congress incorporated as a
territory into the United States, and the same rights were conferred in the same mode by which other
territories had previously been incorporated, that is, by bestowing the privileges of citizenship and the
rights and immunities which pertained to the Northwest Territory.

... In concluding my appreciation of the history of the government, attention is called to the 13th
Amendment to the Constitution, which to my mind seems to be conclusive. The 1st section of the
amendment . . . reads as follows: “Sec. 1.- Neither slavery nor involuntary servitude, except as a
punishment for crime, whereof the party shall have been duly convicted, shall exist within the United
States, or any place subject to their jurisdiction.” Obviously/ this provision recognized that there may be
places subject to the jurisdiction of the United States, but whichare not incorporated into it, and hence are
not within the United States in the completest sense-of those words.

It is . . . indubitably settled by the principles of the law of nations, by the nature of the
government created under the/Constitution, by the express and implied powers conferred upon that
government by the Constitution, by the mode in which those powers have been executed from the
beginning, and by an unbroken lien of decisions of this court, first announced by Marshall and followed
and lucidly expounded y Taney, that' the itreaty-making power cannot incorporate territory into the
United States without the express or implied assent of Congress, that it may insert in a treaty conditions
against immediate incorporation, and that on the other hand, when it has expressed in the treaty the
conditions favorable to incorporation they will, if the treaty be not repudiated by Congress, have the force
of the law of the land, and therefore by the fulfilment of such conditions cause incorporation to result. It
must follow, therefore, that where a treaty contains no conditions for incorporation, and, above all, where
it not only has no such conditions, but expressly provides to the contrary, that incorporation does not
arise until in the wisdom of Congress it is deemed that the acquired territory has reached that state where
it is proper that it should enter into and form a part of the American family.

.. . [T]he treaty [with Spain ceding Puerto Rico] d[id] not stipulate for incorporation, but, on the
contrary, expressly provide[d] that the “civil rights and political status of the native inhabitants of the
territories hereby ceded” shall be determined by Congress. When the rights to which this careful
provision refers are put in juxtaposition with those which have been deemed essential from the
foundation of the government to bring about incorporation, all of which have been previously referred to,
I cannot doubt that the express purpose of the treaty was not only to leave the status of the territory to be
determined by Congress, but to prevent the treaty from operating to the contrary. . . .

The result of what has been said is that while in an international sense Porto Rico was not a
foreign country, since it was subject to the sovereignty of and was owned by the United States, it was
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foreign to the United States in a domestic sense, because the island had not been incorporated into the
United States, but was merely appurtenant thereto as a possession. As a necessary consequence, the
impost in question assessed on coming from Porto Rico into the United States after the cession was within
the power of Congress, and that body was not, moreover, as to such impost, controlled by the clause
requiring that imposts should be uniform throughout the United States; in other words, the provision of
the Constitution just referred to was not applicable to Congress in legislating for Porto Rico.

JUSTICE GRAY, concurring:

The cases now before the court do not touch the authority of the United States over the territories
in the strict and technical sense, being those which lie within the United States, as bounded by the
Atlantic and Pacific Oceans, the Dominion of Canada and the Republic of Mexico, and the territories of
Alaska and Hawaii; but they relate to territory in the broader sense, acquired by the United States by war
with a foreign state.

It is clearly recognized in the recent treaty with Spain, especially in the 9th article, by which “the
civil rights and political status of the native inhabitants of the territories hereby ceded to the United States
shall be determined by the Congress.”

So long as Congress has not incorporated the territory into the United States, neither military
occupation nor cession by treaty makes'the conquered territory domestic territory, in the sense of the
revenue laws; but those laws concerning ‘foreign countries” remain applicable to the conquered territory
until changed by Congress. . . .

CHIEF JUSTICE FULLER, with whom concurred JUSTICE . HARLAN, JUSTICE BREWER, and JUSTICE
PECKHAM, dissenting:

The 14th Amendment provides that “all persons born:or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States and of the state wherein they reside”;
and this court naturally held, in the Slaughter-House  Cases (1873) that the United States included the
District and the territories. Mr. Justice Miller observed: “It had been said by eminent judges that no man
was a citizen of the United States, except as he was a citizen of one of the states composing the Union.
Those, therefore, who had been born and resided always in the District of Columbia or in the territories,
though within the United States, were not citizens. Whether this proposition was sound or not had never
been judicially decided.” And he said the question was put at rest by the amendment, and the distinction
between citizenship of the United States and citizenship of a state was clearly recognized and established.
“Not only may a man be a citizen of the United States without being a citizen of a state, but an important
element is necessary to convert the former into the latter. He must reside within the state to make him a
citizen of it, but it is only necessary that he should be born or naturalized in the United States to be a
citizen of the Union.”

The 15th Amendment declares that “the right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any state on account of race, color, or previous condition of
servitude.” Where does that prohibition on the United States especially apply if not in the territories?

The 13th Amendment says that neither slavery nor involuntary servitude “shall exist within the
United States or any place subject to their jurisdiction.” Clearly this prohibition would have operated in
the territories if the concluding words had not been added. The history of the times shows that the
addition was made in view of the then condition of the country,—the amendment passed the house
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January 31, 1865, —and it is, moreover, otherwise applicable than to the territories. Besides, generally
speaking, when words are used simply out of abundant caution, the fact carries little weight.

The government of the United States is the government ordained by the Constitution, and
possesses the powers conferred by the Constitution. “This original and supreme will organizes the
government, and assigns to different departments their respective powers. It may either stop here, or
establish certain limits not to be transcended by those departments. The government of the United States
is of the latter description. The powers of the legislature are defined and limited; and that those limits
may not be mistaken or forgotten, the Constitution is written. To what purpose are powers limited, and
to what purpose is that limitation committed to writing, if these limits may, at any time, be passed by
those intended to be restrained?” Marbury v. Madison (1803). . ..

The powers delegated by the people to their agents are not enlarged by the expansion of the
domain within which they are exercised. When the restriction on the exercise of a particular power by a
particular agent is ascertained, that is an end of the question.

To hold otherwise is to overthrow the basis of our constitutional law, and moreover, in effect, to
reassert the proposition that the states, and not the people, created the government.

The power of the United States to acquire territory by conquest, by treaty, or by discovery and
occupation, is not disputed, nor is the proposition that in all international relations, interests, and
responsibilities the United States is a separate, independent, and sovereign nation; but it does not derive
its powers from international law, which, though a part of our municipal law, is not a part of the organic
law of the land. The source of national power-in this country is the Constitution of the United States; and
the government, as to our internal affairs, possesses no inherent sovereign power not derived from that
instrument, and inconsistent with its letter and spirit.

. . . The grant by Spain could not enlarge the powers of Congress, nor did it purport to secure
from the United States a guaranty of civil or political privileges.

Indeed, a treaty which undertook to take-away what the Constitution secured, or to enlarge the
Federal jurisdiction, would be simply void.

Great stress is thrown upon the word “incorporation,” as if possessed of some occult meaning,
but I take it that the act under consideration made Porto Rico, whatever its situation before, an organized
territory of the United States. Being such, and the act undertaking to impose duties by virtue of clause 1
of §8, how is it that the rule whichy qualifies the power does mot @apply to its exercise in respect of
commerce with that territory? The power can only be exercised as prescribed, and even if the rule of
uniformity could be treated as a mere regulation of the granted power, —a suggestion to which I do not
assent, — the validity of these duties comes up directly, and it is idle to discuss the distinction between a
total want of power and a defective exercise of it.

The concurring opinion recognizes the fact that Congress, in dealing with the people of new
territories or possessions, is bound to respect the fundamental guaranties of life, liberty, and property,
but assumes that Congress is not bound, in those territories or possessions, to follow the rules of taxation
prescribed by the Constitution. And yet the power to tax involves the power to destroy, and the levy of
duties touches all our people in all places under the jurisdiction of the government.

That theory assumes that the Constitution created a government empowered to acquire countries
throughout the world, to be governed by different rules than those obtaining in the original states and
territories, and substitutes for the present system of republican government a system of domination over

distant provinces in the exercise of unrestricted power.

JUSTICE HARLAN, dissenting:
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... I agree in holding that Porto Rico—at least after the ratification of the treaty with Spain—
became a part of the United States within the meaning of the section of the Constitution enumerating the
powers of Congress, and providing the “all duties, imposts, and excises shall be uniform throughout the
United States.”

In one of those opinions it is said that “the Constitution was created by the people of the United
States, as a union of states, to be governed solely by representatives of the states”; also, that “we find the
Constitution speaking only to states, except in the territorial clause, which is absolute in its terms, and
suggestive of no limitations upon the power of Congress in dealing with them.” I am not sure that I
correctly interpret these words. But if it is meant, as I assume it is meant, that, with the exception named,
the Constitution was ordained by the states, and is addressed to and operates only on the states, I cannot
accept that view.

In view of the adjudications of this court [in such cases as McCulloch v. Maryland (1819)] I cannot
assent to the proposition, whether it be announced in express words or by implication, that the national
government is a government of or by the states in union, and that the prohibitions and limitations of the
Constitution are addressed only to the states. That is but another form of saying that, like the government
created by the Articles of Confederation, the present government is a mere league of states, held together
by compact between themselves; whereas, as this courthas often declared, it is a government created by
the People of the United States, with enumerated powers; and supreme over states and individuals with
respect to certain objects, throughout the entire territory. over which its jurisdiction extends. If the
national government is in any sense a compact, it is a compact between the People of the United States
among themselves as constituting in the 'aggregate ithe political community by whom the national
government was established. The Constitution' speaks, not simply to the states in their organized
capacities, but to all peoples, whether of states or territories, who are subject to the authority of the
United States.

... Congress has no existence and can exercise no authority outside of the Constitution. Still less
is it true that Congress can deal with new territories just as other nations have done or may do with their
new territories. This nation is under the control of a written constitution, the supreme law of the land and
the only source of the powers which our government; or any branch or officer of it, may exert at any time
or at any place. Monarchical and despotic governments, unrestrained by written constitutions, may do
with newly acquired territories what this government may not do consistently with our fundamental law.
To say otherwise is to concede that.Congress may, by ‘actionitaken outside of the Constitution, engraft
upon our republican institutions a colonial system such as exists under monarchical governments. Surely
such a result was never contemplated by the fathers of the Constitution. If that instrument had contained
a word suggesting the possibility of a result of that character it would never have been adopted by the
people of the United States. The idea that this country may acquire territories anywhere upon the earth,
by conquest or treaty, and hold them as mere colonies or provinces, —the people inhabiting them to enjoy
only such rights as Congress chooses to accord to them,—is wholly inconsistent with the spirit and
genius, as well as with the words, of the Constitution.

The idea prevails with some —indeed, it found expression in arguments at the bar —that we have
in this country substantially or practically two national governments; one to be maintained under the
Constitution, with all its restrictions; the other to be maintained by Congress outside and independently
of that instrument, by exercising such powers as other nations of the earth are accustomed to exercise. It
is one thing to give such a latitudinarian construction to the Constitution as will bring the exercise of
power by Congress, upon a particular occasion or upon a particular subject, within its provisions. It is
quite a different thing to say that Congress may, if it so elects, proceed outside of the Constitution. The
glory of our American system of government is that it was created by a written constitution which
protects the people against the exercise of arbitrary, unlimited power, and the limits of which instrument
may not be passed by the government it created, or by any branch of it, or even by the people who
ordained it, except by amendment or change of its provisions. . . .
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The wise men who framed the Constitution, and the patriotic people who adopted it, were
unwilling to depend for their safety upon what, in the opinion referred to, is described as “certain
principles of natural justice inherent in Anglo-Saxon character, which need no expression in constitutions
or statutes to give them effect or to secure dependencies against legislation manifestly hostile to their real
interests.” They proceeded upon the theory —the wisdom of which experience has vindicated —that the
only safe guaranty against governmental oppression was to withhold or restrict the power to oppress.
They well remembered that Anglo-Saxons across the ocean had attempted, in defiance of law and justice,
to trample upon the rights of Anglo-Saxons on this continent, and had sought, by military force, to
establish a government that could at will destroy the privileges that inhere in liberty. They believed that
the establishment here of a government that could administer public affairs according to its will,
unrestrained by any fundamental law and without regard to the inherent rights of freemen, would be
ruinous to the liberties of the people by exposing them to the oppressions of arbitrary power. Hence, the
Constitution enumerates the powers which Congress and the other departments may exercise, —leaving
unimpaired, to the states or the People, the powers not delegated to the national government nor
prohibited to the states. That instrument so expressly declares in the 10th Article of Amendment. It will
be an evil day for American liberty if the theory of a government outside of the supreme law of the land
finds lodgment in our constitutional jurisprudence. No higher duty rests upon this court than to exert its
full authority to prevent all violation of the principles of the Constitution.

Further, it is admitted that some of the provisions.of the Constitution do apply to Porto Rico, and
may be invoked as limiting or restricting the authority of Congress, or for the protection of the people of
that island. And it is said that there is a clear/distinction between such prohibitions “as go to the very root
of the power of Congress to act at all, 'irrespective of ‘time or place, and such as are operative only
‘throughout the United States” or among the several states.” In the enforcement of this suggestion it is
said in one of the opinions just delivered: “Thus, when the Constitution declares that ‘no bill of attainder
or ex post facto law shall be passed,” and that ‘no title of nobility shall be granted by the United States,” it
goes to the competency of Congress to pass a'bill of that-description.” I cannot accept this reasoning as
consistent with the Constitution or with sound rules of interpretation. The express prohibition upon the
passage by Congress of bills of attainder, or of ex post facto laws, or the granting of titles of nobility, goes
no more directly to the root of the power of Congress than does the express prohibition against the
imposition by Congress of any duty, impost, or excise that is not uniform throughout the United States.
The opposite theory, I take leave to say,/is.quite as extraordinary as that which assumes that Congress
may exercise powers outside of the Constitution, and may, in its discretion, legislate that instrument into
or out of a domestic territory of the United States.

... Whether a particular race will or will not assimilate with our people, and whether they can or
cannot with safety to our institutions be brought within the operation of the Constitution, is a matter to
be thought of when it is proposed to acquire their territory by treaty. A mistake in the acquisition of
territory, although such acquisition seemed at the time to be necessary, cannot be made the ground for
violating the Constitution or refusing to give full effect to its provisions. The Constitution is not to be
obeyed or disobeyed as the circumstances of a particular crisis in our history may suggest the one or the
other course to be pursued. The People have decreed that it shall be the supreme law of the land at all
times. When the acquisition of territory becomes complete, by cession, the Constitution necessarily
becomes the supreme law of such new territory, and no power exists in any department of the
government to make “concessions” that are inconsistent with its provisions. . . .

We heard much in argument about the “expanding future of our country.” It was said that the
United States is to become what is called a “world power”; and that if this government intends to keep
abreast of the times and be equal to the great destiny that awaits the American people, it must be allowed
to exert all the power that other nations are accustomed to exercise. My answer is, that the fathers never
intended that the authority and influence of this nation should be exerted otherwise than in accordance
with the Constitution. If our government needs more power than is conferred upon it by the Constitution,
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that instrument provides the mode in which it may be amended and additional power thereby obtained. .

There is still another view taken of this case. Conceding that the national government is one of
enumerated powers, to be exerted only for the limited objects defined in the Constitution, and that
Congress has no power, except as given by that instrument either expressly or by necessary implication, it
is yet said that a new territory, acquired by treaty or conquest, cannot become incorporated into the
United States without the consent of Congress. What is meant by such incorporation we are not fully
informed, nor are we instructed as to the precise mode in which it is to be accomplished. Of course, no
territory can become a state in virtue of a treaty or without the consent of the legislative branch of the
government; for only Congress is given power by the Constitution to admit new states. But it is an
entirely different question whether a domestic “territory of the United States,” having an organized civil
government established by Congress, is not, for all purposes of government by the nation, under the
complete jurisdiction of the United States, and therefore a part of, and incorporated into, the United
States, subject to all the authority which the national government may exert over any territory or people.
If Porto Rico, although a territory of the United States, may be treated as if it were not a part of the United
States, then New Mexico and Arizona may be treated as not parts of the United States, and subject to such
legislation as Congress may choose to enact without any reference to the restrictions imposed by the
Constitution. The admission that no power can be exercised under and by authority of the United States
except in accordance with the Constitution is of no practical value whatever to constitutional liberty, if, as
soon as the admission is made, —as quickly as the words expressing the thought can be uttered, —the
Constitution is so liberally interpreted as to produce the same results as those which flow from the theory
that Congress may go outside of the Constitution in:dealing with newly acquired territories, and give
them the benefit of that instrument only when and'as it shall direct.
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