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Chapter 7: The Republican Era—Individual Rights/Religion/Free Exercise/ Mormons

Davis v. Beason, 133 U.S. 333 (1890)

Samuel D. Davis was arrested by Idaho in 1889 after he attempted to vote in a local election. Davis was a
Mormon who believed in plural marriage. Territorial law forbade persons from voting who were members of any sect
that advocated polygamy. Davis was convicted, fined and ordered to spend 250 days in prison. Davis then sought a
writ of habeas corpus on the ground that the territorial law violated his religious freedom. After the territorial court
rejected the writ, Davis appealed to the Supreme Court of the United States.

The Supreme Court unanimously declared that Davis was constitutionally convicted. Justice Field’s
opinion declared that persons who committed crimes-had no-right to vote and that the Idaho territory could make
membership in the Mormon Church illegal. Field assumed that Davis v. Beason was a straightforward application
of Reynolds v. United States (1879), the icase which held that the free exercise clause did not protect plural
marriage. Is that correct? Was Davis punished for a criminal act or for belong to a sect that believed in polygamy?
Why did Field not distinguish between the two?

JUSTICE FIELD, after stating the facts as above, delivered the opinion of the Court.

... Bigamy and polygamy are crimes by the laws of all civilized and Christian countries. They are
crimes by the laws of the United States, and they are crimes by the laws of Idaho. They tend to destroy
the purity of the marriage relation, to disturb the peace of families, to degrade woman, and to debase
man. Few crimes are more pernicious to. the-best-interests of-society,~and receive more general or more
deserved punishment. To extend exemption from punishment for such crimes would be to shock the
moral judgment of the community.“To-call their-advecacy a tenet-of religion is to offend the common
sense of mankind. If they are crimes, then to teach, advise, and counsel their practice is to aid in their
commission, and such teaching’ and"counseling “are themselves ‘criminal, and proper subjects of
punishment as aiding and abetting crime are in all other cases.

The term “religion” has reference to one’s views of his relations to his Creator, and to the
obligations they impose of reverence for his being and character, and of obedience to his will. It is often
confounded with the cultus or form of worship of a particular sect, but is distinguishable from the latter.
The First Amendment to the Constitution, in declaring that Congress shall make no law respecting the
establishment of religion or forbidding the free exercise thereof, was intended to allow everyone under
the jurisdiction of the United States to entertain such notions respecting his relations to his Maker and the
duties they impose as may be approved by his judgment and conscience, and to exhibit his sentiments in
such form of worship as he may think proper, not injurious to the equal rights of others, and to prohibit
legislation for the support of any religious tenets, or the modes of worship of any sect. The oppressive
measures adopted, and the cruelties and punishments inflicted, by the governments of Europe for many
ages to compel parties to conform, in their religious beliefs and modes of worship, to the views of the
most numerous sect, and the folly of attempting in that way to control the mental operations of persons
and enforce an outward conformity to a prescribed standard led to the adoption of the amendment in
question. It was never intended or supposed that the amendment could be invoked as a protection
against legislation for the punishment of acts inimical to the peace, good order, and morals of society.
With man’s relations to his Maker and the obligations he may think they impose and the manner in



which an expression shall be made by him of his belief on those subjects no interference can be permitted,
provided always the laws of society, designed to secure its peace and prosperity, and the morals of its
people, are not interfered with. However free the exercise of religion may be, it must be subordinate to
the criminal laws of the country, passed with reference to actions regarded by general consent as properly
the subjects of punitive legislation. There have been sects which denied as a part of their religious tenets
that there should be any marriage tie, and advocated promiscuous intercourse of the sexes, as prompted
by the passions of its members. And history discloses the fact that the necessity of human sacrifices, on
special occasions, has been a tenet of many sects. Should a sect of either of these kinds ever find its way
into this country, swift punishment would follow the carrying into effect of its doctrines, and no heed
would be given to the pretense that, as religious beliefs, their supporters could be protected in their
exercise by the Constitution of the United States. Probably never before in the history of this country has
it been seriously contended that the whole punitive power of the government for acts, recognized by the
general consent of the Christian world in modern times as proper matters for prohibitory legislation,
must be suspended in order that the tenets of a religious sect encouraging crime may be carried out
without hindrance.

It is assumed by counsel of the petitioner that because no mode of worship can be established or
religious tenets enforced in this country, therefore any form of worship may be followed, and any tenets,
however destructive of society, may be held and advocated, if asserted to be a part of the religious
doctrines of those advocating and practicing them. But nothing is further from the truth. While legislation
for the establishment of a religion is forbidden and-its free exercise permitted, it does not follow that
everything which may be so called can be tolerated. Crime is not the less odious because sanctioned by
what any particular sect may designate as “religion.”

In our judgment, §501 of the Revised Statutes of Idaho Territory, which provides that

“No person . . . who is a bigamist or polygamist;”or who teaches, advises, counsels, or
encourages any person or persons to-become bigamists or polygamists, . . . or who is a
member of any order, organization, or association which teaches, advises, counsels, or
encourages its members or devotees, or any other persons, to commit the crime of
bigamy or polygamy, . £., is permitted to vote at any election, or.to hold any position or
office of honor, trust, or profit within this territory,”

is not open to any constitutional | or jlegal “objection. With' the exception of persons under
guardianship or of unsound mind, it simply excludes from the privilege of voting, or of holding any
office of honor, trust, or profit, those who have been convicted of certain offenses, and those who
advocate a practical resistance to the laws of the territory, and justify and approve the commission of
crimes forbidden by it. . . .



