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Miller v. U.S., 78 U.S. 268 (1870) 

 
Samuel Miller was a resident of Virginia and an officer in the Confederate Army. In November 1863, the 

federal attorney for the eastern district of Michigan ordered federal marshals to seize the shares that Miller owned in 
several Michigan railroad companies. The federal attorney claimed that seizure was consistent with the Confiscation 
Act of 1862, which declared, “It shall be the duty of the president of the United States to cause the seizure of all the 
estate and property, money, stocks, credits, and effects” of officers in the Confederate Army. After the Civil War, 
Miller (and his heirs) challenged the seizure. They claimed the Confiscation Act of 1862 was unconstitutional. In 
their view, Miller was punished for treason and that punishment could be imposed only after Miller was convicted 
in a jury trial. A federal district court and a federal appeals court sustained the seizure. Miller appealed to the 
Supreme Court of the United States. 

The Supreme Court of the United States ruled that the seizure was constitutional. Justice Strong declared 
that Congress under the war power could mandate that enemy property be confiscated without a trial. Why did 
Justice Strong reach that conclusion? Why did he claim the Confiscation Act of 1862 was an exercise of the war 
power and not an ordinary criminal statute? Why did Justice Field disagree? Based on your reading of the 
congressional debate, who has the better argument? 
 
 
JUSTICE STRONG delivered the opinion of the court. 
 

. . . 
It remains to consider the objection urged on behalf of the plaintiff in error that the acts of 

Congress under which these proceedings to confiscate the stock have been taken are not warranted by the 
Constitution, and that they are in conflict with some of its provisions. The objection starts with the 
assumption that the purpose of the acts was to punish offences against the sovereignty of the United 
States, and that they are merely statutes against crimes. If this were a correct assumption, if the act of 
1861, and the fifth, sixth, and seventh sections of the act of July 17, 1862, were municipal regulations only, 
there would be force in the objection that Congress has disregarded the restrictions of the fifth and sixth 
amendments of the Constitution. . . . But if the assumption of the plaintiff in error is not well made, if the 
statutes were not enacted under the municipal power of Congress to legislate for the punishment of 
crimes against the sovereignty of the United States, if, on the contrary, they are an exercise of the war 
powers of the government, it is clear they are not affected by the restrictions imposed by the fifth and 
sixth amendments. This we understand to have been conceded in the argument. The question, therefore, 
is, whether the action of Congress was a legitimate exercise of the war power. The Constitution confers 
upon Congress expressly power to declare war, grant letters of marque and reprisal, and make rules 
respecting captures on land and water. Upon the exercise of these powers no restrictions are imposed. Of 
course the power to declare war involves the power to prosecute it by all means and in any manner in 
which war may be legitimately prosecuted. It therefore includes the right to seize and confiscate all 
property of an enemy and to dispose of it at the will of the captor. This is and always has been an 
undoubted belligerent right. If there were any uncertainty respecting the existence of such a right it 
would be set at rest by the express grant of power to make rules respecting captures on land and water. It 
is argued that though there are no express constitutional restrictions upon the power of Congress to 
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declare and prosecute war, or to make rules respecting captures on land and water, there are restrictions 
implied in the nature of the powers themselves. Hence it is said the power to prosecute war is only a 
power to prosecute it according to the law of nations, and a power to make rules respecting captures is a 
power to make such rules only as are within the laws of nations. Whether this is so or not we do not care 
to inquire, for it is not necessary to the present case. It is sufficient that the right to confiscate the property 
of all public enemies is a conceded right. Now, what is that right, and why is it allowed? It may be 
remarked that it has no reference whatever to the personal guilt of the owner of confiscated property, and 
the act of confiscation is not a proceeding against him. The confiscation is not because of crime, but 
because of the relation of the property to the opposing belligerent, a relation in which it has been brought 
in consequence of its ownership. It is immaterial to it whether the owner be an alien or a friend, or even a 
citizen or subject of the power that attempts to appropriate the property. In either case the property may 
be liable to confiscation under the rules of war. It is certainly enough to warrant the exercise of this 
belligerent right that the owner be a resident of the enemy’s country, no matter what his nationality. The 
whole doctrine of confiscation is built upon the foundation that it is an instrument of coercion, which, by 
depriving an enemy of property within reach of his power, whether within his territory or without it, 
impairs his ability to resist the confiscating government, while at the same time it furnishes to that 
government means for carrying on the war. Hence any property which the enemy can use, either by 
actual appropriation or by the exercise of control over its owner, or which the adherents of the enemy 
have the power of devoting to the enemy’s use, is a proper subject of confiscation. 

It is also to be observed that when the [confiscation] acts were passed, there was a state of war 
existing between the United States and the rebellious portions of the country. Whether its beginning was 
on the 27th or the 30th of April, 1861, or whether it was not until the act of Congress of July 13th of that 
year, is unimportant to this case, for both acts were passed after the existence of war was alike an actual 
and a recognized fact.  War existing, the United States were invested with belligerent rights in addition to 
the sovereign powers previously held. Congress had then full power to provide for the seizure and 
confiscation of any property which the enemy or adherents of the enemy could use for the purpose of 
maintaining the war against the government. It is true the war was not between two independent nations. 
But because a civil war, the government was not shorn of any of those rights that belong to belligerency. . 
. . 

We come, then, directly to the question whether the act of 1861, and the fifth, sixth, and seventh 
sections of the act of 1862 were an exercise of this war power, the power of confiscation, or whether they 
must be regarded as mere municipal regulations for the punishment of crime. . . . 

It is hardly contended that the act of 1861 was enacted in virtue of the sovereign rights of the 
government. It defined no crime. It imposed no penalty. It declared nothing unlawful. It was aimed 
exclusively at the seizure and confiscation of property used, or intended to be used, to aid, abet, or 
promote the rebellion, then a war, or to maintain the war against the government. It treated the property 
as the guilty subject. It cannot be maintained that there is no power to seize property actually employed 
in furthering a war against the government, or intended to be thus employed. It is the act of 1862, the 
constitutionality of which has been principally assailed. That act had several purposes, as indicated in its 
title. As described, it was ‘An act to suppress insurrection, to punish treason and rebellion, to seize and 
confiscate the property of rebels, and for other purposes.’ The first four sections provided for the punishment 
of treason, inciting or engaging in rebellion or insurrection, or giving aid and comfort thereto. They are 
aimed at individual offenders, and they were undoubtedly an exercise of the sovereign, not the 
belligerent rights of the government. But when we come to the fifth and the following sections we find 
another purpose avowed, not punishing treason and rebellion, as described in the title, but that other 
purpose, described in the title, as ‘seizing and confiscating the property of rebels.’ The language is, ‘that 
to insure the speedy termination of the present rebellion, it shall be the duty of the President of the 
United States to cause the seizure of all the estate and property, money, stocks, credits, and effects of the 
persons hereinafter named in this section, and to apply and use the same, and the proceeds thereof, for 
the support of the army of the United States.’ . . . Now, the avowed purpose of all this was, not to reach 
any criminal personally, but ‘to insure the speedy termination of the rebellion’ then present, which was a 
war, which Congress had recognized as a war, and which this court has decided was then a war. The 
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purpose avowed then was legitimate, such as Congress, in the situation of the country, might 
constitutionally entertain, and the provisions made to carry out the purpose, viz., confiscation, were 
legitimate, unless applied to others than enemies. . . . 

. . . 
 
JUSTICE FIELD, with whom concurred JUSTICE CLIFFORD, dissenting. 
 

. . . 
The war powers of the government have no express limitation in the Constitution, and the only 

limitation to which their exercise is subject is the law of nations. That limitation necessarily exists. When 
the United States became an independent nation, they became, to use the language of Chancellor Kent, 
‘subject to that system of rules which reason, morality, and custom had established among the civilized 
nations of Europe as their public law.’ And it is in the light of that law that the war powers of the 
government must be considered. The power to prosecute war granted by the Constitution, as is well said 
by counsel, is a power to prosecute war according to the law of nations, and not in violation of that law. . . 
. There is a limit to the means of destruction which government, in the prosecution of war, may use, and 
there is a limit to the subjects of capture and confiscation, which government may authorize, imposed by 
the law of nations, and is no less binding upon Congress than if the limitation were written in the 
Constitution. The plain reason of this is, that the rules and limitations prescribed by that law were in the 
contemplation of the parties who framed and the people who adopted the Constitution. 

Thus it is forbidden by the law of nations to use poisoned weapons, or to poison wells, springs, 
waters, or any kind of food intended for the enemy. ‘Any state or general,’ says Halleck, ‘who should 
resort to such means would be regarded as an enemy to the human race, and excluded from civilized 
society.’ So also it is forbidden to encourage the assassination of an enemy or his generals or leaders, or to 
put to death prisoners of war, except in case of absolute necessity, or to make slaves of them or to sell 
them into slavery; or to take the lives of the aged, disabled, and infirm, or to maltreat their persons. The 
United States are not freed from these prohibitions because they are not inserted in the Constitution. . . . 

. . . 
[Confiscation under past precedent] applies only to the property of enemies, and by enemies is 

meant permanent inhabitants of the enemy’s country. It is their property alone which is the subject of 
seizure and confiscation by authority of Congress, legislating under the war powers. Their property is 
liable, not by reason of any hostile disposition manifested by them or hostile acts committed, or any 
violations of the laws of the United States, but solely from the fact that they are inhabitants of the hostile 
country, and thus in law are enemies. 

If we turn now to the act of July 17th, 1862, we find that its provisions are not directed against 
enemies at all, but against persons who have committed certain overt acts of treason. It does not purport 
in any part of it to deal with enemies. It declares in its title that its object is ‘to suppress insurrection, to 
punish treason and rebellion, to seize and confiscate the property of rebels, and for other purposes.’ . . . . 

. . . 
It would seem clear, therefore, that the provisions of the act were not passed in the exercise of the 

war powers of the government, but in the exercise of the municipal power of the government to legislate 
for the punishment of offences against the United States. It is the property of persons guilty of certain 
acts, wherever they may reside, in loyal or disloyal States, which the statute directs to be seized and 
confiscated. . . . 

. . . 
The inquiry, then, arises, whether proceedings in rem for the confiscation of the property of 

parties charged to be guilty of certain overt acts of treason, can be maintained without their previous 
conviction for the alleged offences. . . . The inquiry is prompted from the supposed analogy of these cases 
to proceedings in rem for the confiscation of property for offences against the revenue laws, or the laws 
for the suppression of the slave trade. But in these cases, and in all cases where proceedings in rem are 
authorized for a disregard of some municipal or public law, the offence constituting the ground of 
condemnation inheres, as it were, in the thing itself. The thing is the instrument of wrong, and is forfeited 
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by reason of the unlawful use made of it, or the unlawful condition in which it is placed. And generally 
the thing, thus subject to seizure, itself furnishes the evidence for its own condemnation. Thus, goods 
found smuggled, not having been subjected to the inspection of the officers of the customs, or paid the 
duties levied by law, prove of themselves nearly all that is desired to establish the right of the 
government to demand their confiscation. A ship entering the mouth of a blockaded port furnishes by its 
position evidence of its intention to break the blockade, and the decree of condemnation follows. . . . But 
in the two cases the proof is entirely different. In the one case, there must be proof that the thing 
proceeded against was subjected to some unlawful use, or was found in some unlawful condition. In the 
other case the personal guilt of the party must be established, and when condemnation is founded upon 
such guilt, it must be preceded by due conviction of the offender, according to the forms prescribed by 
the Constitution. . . . 

. . . 
There is no difference in the relation between the owner and his property and the government, 

when the owner is guilty of treason and when he is guilty of any other public offence. The same reason 
which would sustain the authority of the government to confiscate the property of a traitor would justify 
the confiscation of his property when guilty of any other offence. And it would sound strange to modern 
ears to hear that proceedings in rem to confiscate the property of the burglar, the highwayman, or the 
murderer were authorized, not as a consequence of their conviction upon regular criminal proceedings, 
but without such conviction, upon ex parte proof of their guilt, or upon the assumption of their guilt from 
their failure to appear to a citation, published in the vicinage of the property, or posted upon the doors of 
the adjoining court-house, and which they may never have seen. It seems to me that the reasoning, which 
upholds the proceedings in this case, works a complete revolution in our criminal jurisprudence, and 
establishes the doctrine that proceedings for the punishment of crime against the person of the offender 
may be disregarded, and proceedings for such punishment be taken against his property alone, or that 
proceedings may be taken at the same time both against the person and the property, and thus a double 
punishment for the same offence be inflicted. 

For these reasons I am of opinion that the legislation, upon which it is sought to uphold the 
judgment in this case, is not warranted by the Constitution. 

. . . 
 

JUSTICE DAVIS 
 

 [Justice Davis objected to the process by which the Miller property was seized, but thought the 
Confiscation Act was constitutional.] 
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