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Chapter 4: The Early National Era—Foundations/Sources/Constitutions and Amendments

The Antelope, 23 U.S. 66 (1825)

The United States Navy in 1820 captured the General Ramirez. The General Ramirez, under the
command of a United States citizen, engaged in both piracy and the international slave trade. No one disputed
American power to punish the American citizens who were members of the ship’s crew. Federal law prohibited
Americans from participating in the international slave trade. The ship, however, had been stolen from Spanish and
Portuguese owners. Those countries did not prohibit the international slave trade. Given that many Africans aboard
the ship had originally been taken by the original Spanish and Portuguese crews, debate broke out over whether
American courts should declare those Africans free.

Chief Justice Marshall’s opinion ruled that most of-the Africans should remain enslaved. Several passages
take issue with Justice Story’s claim in United States v. The La Jeune Eugenie (C.C.D. Ma. 1822) that
international law condemns the international slave trade. On what ground did Marshall disagree with Story? Who
is correct?

The Antelope had a tragic aftermath. The Court-determined that a certain percentage of the slaves aboard
the General Ramirez belonged to the Spanish and Portuguese owners. Unable to determine which Africans were
aboard the ship before the theft, the Supreme Court ordered that slave status be determined by a lottery. Some
Africans were freed, others enslaved by the luck of the draw.

CHIEF JUSTICE MARSHALL delivered the opinion of the Court

The question, whether|the slave trade is; prohibited by the law of nations has been seriously
propounded, and both the affirmative and negative of.the proposition-have been maintained with equal
earnestness.

That it is contrary to the law of nature will'scarcely be denied: That every man has a natural right
to the fruits of his own labour, is generally admitted; and that no other person can rightfully deprive him
of those fruits, and appropriate them against his will, seems to be the necessary result of this admission.
But from the earliest times war has existed, and war confers rights in which all have acquiesced. Among
the most enlightened nations of antiquity, one of these was, that the victor might enslave the vanquished.
This, which was the usage of all, could not be pronounced repugnant to the law of nations, which is
certainly to be tried by the test of general usage. That which has received the assent of all, must be the law
of all.

Slavery, then, has its origin in force; but as the world has agreed that it is a legitimate result of
force, the state of things which is thus produced by general consent, cannot be pronounced unlawful.

Throughout Christendom, this harsh rule has been exploded, and war is no longer considered as
giving a right to enslave captives. But this triumph of humanity has not been universal. The parties to the
modern law of nations do not propagate their principles by force; and Africa has not yet adopted them.
Throughout the whole extent of that immense continent, so far as we know its history, it is still the law of
nations that prisoners are slaves. Can those who have themselves renounced this law, be permitted to
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participate in its effects by purchasing the beings who are its victims?

Whatever might be the answer of a moralist to this question, a jurist must search for its legal
solution, in those principles of action which are sanctioned by the usages, the national acts, and the
general assent, of that portion of the world of which he considers himself as a part, and to whose law the
appeal is made. If we resort to this standard as the test of international law, the question, as has already
been observed, is decided in favour of the legality of the trade. Both Europe and America embarked in it;
and for nearly two centuries, it was carried on without opposition, and without censure. A jurist could
not say, that a practice thus supported was illegal, and that those engaged in it might be punished, either
personally, or by deprivation of property.

In this commerce, thus sanctioned by universal assent, every nation had an equal right to engage.
How is this right to be lost? Each may renounce it for its own people; but can this renunciation affect
others?

No principle of general law is more universally acknowledged, than the perfect equality of
nations. Russia and Geneva have equal rights. It results from this equality, that no one can rightfully
impose a rule on another. Each legislates for itself, but its legislation can operate on itself alone. A right,
then, which is vested in all by the consent of all, can be divested only by consent; and this trade, in which
all have participated, must remain lawful to those who cannot be induced to relinquish it. As no nation
can prescribe a rule for others, none can make a law of nations; and this traffic remains lawful to those
whose governments have not forbidden it.

If it is consistent with the law of nations, it cannot in itself be piracy. It can be made so only by
statute; and the obligation of the statute cannot transcend ‘the legislative power of the state which may
enact it.

If it be neither repugnant to the law of nations, nor piracy, it is almost superfluous to say in this
Court, that the right of bringing in for adjudication in time" of peace, even where the vessel belongs to a
nation which has prohibited the trade, cannot exist. The Courts of no country execute the penal laws of
another; and the course of the American government on the subject of visitation and search, would
decide any case in which that right had been exercised by-an American cruiser, on the vessel of a foreign
nation, not violating our municipal laws, against the captors.

It follows, that a foreign vessel engaged in the African slave trade, captured on the high-seas in
time of peace, by an American cruiser, and brought in for adjudication, would be restored.



