Self-Incrimination in United States v. Burr (C.C.Va., 1807)

The prosecution in the Burr trial asked Burr’s private secretary, Mr. Willie, about a letter that Mr. Willie
allegedly wrote on Burr’s behalf. The letter was in code. The prosecution believed that Willie could provide valuable
testimony establishing that the letter was authentic and that Burr advocated treason. Willie refused to answer
questions about the letter. When asked, he asserted his Fifth Amendment right against self-incrimination. The
prosecution insisted that Willie was obligated to reply on the ground that his answer would not incriminate him.
Chief Justice Marshall ruled that Mr. Willie was not protected by the Fifth Amendment. His opinion ruled
that the trial judge determined whether an answer to a question might tend to incriminate a witness. Marshall
required Willie to answer after concluding that Willie would not provide evidence for a prosecution against him
merely because he wrote the letter in question and understood the code. On what basis does Marshall maintain that
a judge rather than the witness determines whether an answer may be incriminating? Do you think this is a sound
interpretation of the Fifth Amendment?

CHIEF JUSTICE MARSHALL
...
It is a settled maxim of law that no man is bound to criminate himself. This maxim forms one
exception to the general rule, which declares that every person is compellable to bear testimony in a court
of justice. For the witness who considers himself as being within this exception it is alleged that he is, and
from the nature of things must be, the sole judge of the effect of his answer; that he is consequently at
liberty to refuse to answer any question if he will say upon his oath that his answer to that question might
criminate himself.
...
When two principles come in conflict with each other, the court must give them both a
reasonable construction, so as to preserve them both to a reasonable extent. The principle which entitles
the United States to the testimony of every citizen, and the principle by which every witness is privileged
not to accuse himself, can neither of them be entirely disregarded. They are believed both to be preserved
to a reasonable extent, and according to the true intention of the rule and of the exception to that rule, by
observing that course which it is conceived courts have generally observed. It is this:
When a question is propounded, it belongs to the court to consider and to decide whether any
direct answer to it can implicate the witness. If this be decided in the negative, then he may answer it
without violating the privilege which is secured to him by law. If a direct answer to it may criminate
himself, then he must be the sole judge what his answer would be. The court cannot participate with him
in this judgment, because they cannot decide on the effect of his answer without knowing what it would
be; and a disclosure of that fact to the judges would strip him of the privilege which the law allows, and
which he claims. It follows necessarily then, from this statement of things, that if the question be of such a
description that an answer to it may or may not criminate the witness, according to the purport of that
answer, it must rest with himself, who alone can tell what it would be, to answer the question or not. If, in
such a case, he say upon his oath that his answer would criminate himself, the court can demand no other
testimony of the fact. If the declaration be untrue, it is in conscience and in law as much a perjury as if he
had declared any other untruth upon his oath; as it is one of those cases in which the rule of law must be
abandoned, or the oath of the witness be received.
The counsel for the United States have also laid down this rule according to their understanding
of it; but they appear to the court to have made it as much too narrow as the counsel for the witness have
made it too broad. According to their statement a witness can never refuse to answer any question unless
that answer, unconnected with other testimony, would be sufficient to convict him of a crime. This would
be rendering the rule almost perfectly worthless. Many links frequently compose that chain of testimony
which is necessary to convict any individual of a crime. It appears to the court to be the true sense of the
rule that no witness is compellable to furnish any one of them against himself. It is certainly not only a
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possible but a probable case that a witness, by disclosing a single fact, may complete the testimony
against himself, and to every effectual purpose accuse himself as entirely as he would by stating every
circumstance which would be required for his conviction. That fact of itself might be unavailing, but all
other facts without it would be insufficient. While that remains concealed within his own bosom he is
safe; but draw it from thence, and he is exposed to a prosecution. The rule which declares that no man is
compellable to accuse himself would most obviously be infringed by compelling a witness to disclose a
fact of this description.
...
. . .The gentlemen of the bar will understand the rule laid down by the court to be this: It is the
province of the court to judge whether any direct answer to the question which may be proposed will
furnish evidence against the witness. If such answer may disclose a fact which forms a necessary and
essential link in the chain of testimony, which would be sufficient to convict him of any crime, he is not
bound to answer it so as to furnish matter for that conviction. In such a case the witness must himself
judge what his answer will be; and if he say on oath that he cannot answer without accusing himself, he
cannot be compelled to answer.
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