Compulsory Process in United States v. Burr (C.C.Va., 1807)

President Jefferson received certain letters from James Wilkinson, a military officer who reported to
Jefferson on the progress of the Burr conspiracy (Wilkinson may also have participated in the Burr conspiracy). Burr
claimed that one letter contained exculpatory information. His lawyers asked Chief Justice Marshall to issue a
subpoena, ordering Jefferson to produce the crucial letter in court. The prosecutor opposed this motion on that
ground that a federal judge could not subpoena the president or any document in the president’s possession.

Chief Justice Marshall issued the subpoena to Jefferson. His opinion declared that criminal defendants have
a constitutional right to compel the attendance of any witness who might have exculpatory evidence and that no
constitutional language excluded the president. Is this judgment correct? Marshall declared that the court would
determine whether the letter in question contained state secrets. Is that consistent with his claim that no exceptions
from compulsory process exist on the face of the Sixth Amendment?

CHIEF JUSTICE MARSHALL

. . . The right of an accused person to the-process of the court to compel the attendance of
witnesses seems to follow, necessarily, from the right to examine those witnesses; and, wherever the right
exists, it would be reasonable that it should be accompanied with the means of rendering it effectual. . . .
The genius and character of our laws and usages are friendly, not to condemnation at all events, but to a
fair and impartial trial; and they consequiently allow to the accused the right of preparing the means to
secure such a trial. . . . General principles, then;, and general practice are in favor of the right of every
accused person, so soon as his case is in court, to prepare for his defence, and to receive the aid of the
process of the court to compel the attendance of his witnesses.

The constitution and laws of the United States will now be considered for the purpose of
ascertaining how they bear upon the question. The [sixth] amendment to the constitution gives to the
accused, ‘in all criminal prosecutions, a right to a speedy and public trial, and to compulsory process for
obtaining witnesses in his favor.’/The right given by this article-mustbe-deemed sacred by the courts, and
the article should be so construed as to be something more than a dead letter. What can more effectually
elude the right to a speedy trial than‘the‘declaration that the accused shall be disabled from preparing for
it until an indictment shall be found against him?_It is certainly. much more in the true spirit of the
provision which secures to the accused a’ speedy-trial, that he should have the benefit of the provision
which entitles him to compulsory process as soon as he is brought into court. . . .

Upon immemorial usage . . . and upon what is deemed a sound construction of the constitution
and law of the land, the court is of opinion that any person charged with a crime in the courts of the
United States has a right, before as well as after indictment, to the process of the court to compel the
attendance of his witnesses. . . .

This point being disposed of, it remains to inquire whether a subpoena duces tecum can be
directed to the president of the United States, and whether it ought to be directed in this case. . . . In the
provisions of the constitution, and of the statute, which give to the accused a right to the compulsory
process of the court, there is no exception whatever. The obligation, therefore, of those provisions is
general; and it would seem that no person could claim an exemption from them, but one who would not
be a witness. At any rate, if an exception to the general principle exist, it must be looked for in the law of
evidence. The exceptions furnished by the law of evidence, (with one only reservation,) so far as they are
personal, are of those only whose testimony could not be received. The single reservation alluded to is the
case of the king. Although he may, perhaps, give testimony, it is said to be incompatible with his dignity
to appear under the process of the court. Of the many points of difference which exist between the first
magistrate in England and the first magistrate of the United States, in respect to the personal dignity
conferred on them by the constitutions of their respective nations, the court will only select and mention



two. It is a principle of the English constitution that the king can do no wrong, that no blame can be
imputed to him, that he cannot be named in debate. By the constitution of the United States, the
president, as well as any other officer of the government, may be impeached, and may be removed from
office on high crimes and misdemeanors. By the constitution of Great Britain, the crown is hereditary,
and the monarch can never be a subject. By that of the United States, the president is elected from the
mass of the people, and, on the expiration of the time for which he is elected, returns to the mass of the
people again. How essentially this difference of circumstances must vary the policy of the laws of the two
countries, in reference to the personal dignity of the executive chief, will be perceived by every person. In
this respect the first magistrate of the Union may more properly be likened to the first magistrate of a
state; at any rate, under the former Confederation; and it is not known ever to have been doubted, but
that the chief magistrate of a state might be served with a subpoena ad testificandum. If, in any court of
the United States, it has ever been decided that a subpoena cannot issue to the president, that decision is
unknown to this court.

If, upon any principle, the president could be construed to stand exempt from the general
provisions of the constitution, it would be, because his duties as chief magistrate demand his whole time
for national objects. But it is apparent that this demand is not unremitting; and, if it should exist at the
time when his attendance on a court is required, it would be shown on the return of the subpoena, and
would rather constitute a reason for not obeying the process of the court than a reason against its being
issued. . . . The guard, furnished to this high officer, to protect him from being harassed by vexatious and
unnecessary subpoenas, is to be looked for in the conduct of a court after those subpoenas have issued;
not in any circumstance which is to precede their being issued. If, in being summoned to give his
personal attendance to testify, the law does not discriminate between the president and a private citizen,
what foundation is there for the opinion that this difference is created by the circumstance that his
testimony depends on a paper in his possession, not on facts which have come to his knowledge
otherwise than by writing? The court can perceive no foundation for such an opinion. The propriety of
introducing any paper into a case, as testimony, must depend on the character of the paper, not on the
character of the person who holds it. A subpoena duces tectim, then, may issue to any person to whom an
ordinary subpoena may issue, directing him to being-any paper of which the party praying it has a right
to avail himself as testimony; if, indeed, that be the necessary process for obtaining the view of such a
paper. . . . This court would certainly be very unwilling to say that upon fair construction the
constitutional and legal right to obtain its process, to.compel the attendance of witnesses, does not extend
to their bringing with them such papers as.may be material in the defence. The literal distinction which
exists between the cases is too much attenuated to be countenanced in the tribunals of a just and humane
nation. If, then, the subpoena bejissued without/inquiry into the/manner of its application, it would seem
to trench on the privileges which the constitution extends to the accused; it would seem to reduce his
means of defence within narrower limits than is designed by the fundamental law of our country, if an
overstrained rigor should be used with respect to his right to apply for papers deemed by himself to be
material. . . .

[One] objection is, that the letter contains matter which ought not to be disclosed. That there may
be matter, the production of which the court would not require, is certain; but, in a capital case, that the
accused ought, in some form, to have the benefit of it, if it were really essential to his defence, is a position
which the court would very reluctantly deny. It ought not to be believed that the department which
superintends prosecutions in criminal cases, would be inclined to withhold it. What ought to be done
under such circumstances present a delicate question, the discussion of which, it is hoped, will never be
rendered necessary in this country. At present it need only be said that the question does not occur at this
time. There is certainly nothing before the court which shows that the letter in question contains any
matter the disclosure of which would endanger the public safety. If it does contain such matter, the fact
may appear before the disclosure is made. If it does contain any matter which it would be imprudent to
disclose, which it is not the wish of the executive to disclose, such matter, if it be not immediately and
essentially applicable to the point, will, of course, be suppressed. . . . Everything of this kind, however,
will have its due consideration on the return of the subpoena.
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