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Supplementary Material

Chapter 4: The Early National Era—Democratic Rights/Free Speech/Free Speech in the
States/Defamation

Commonwealth v. Clap, 4 Mass. 163 (M A 1808)

William Clap posted several public signs in Boston that asserted, “Caleb Hayward is a liar, a scoundrel, a
cheat, and a swindler.” At his trial for criminal libel, Clap offered to prove that he had been cheated by Hayward and
that Hayward had cheated other persons. The trial judge refused to allow this testimony. The judge claimed that
truth was not a defense to a libel prosecution. Upon conviction, Clap appealed to the Supreme Judicial Court of
Massachusetts.

Commonwealth v. Clap ruled that truth was not a defense when the person libeled was neither a
candidate for public office nor a public officials Chief-Justice.Parsons’ opinion defined libel as a publication that
exposes a person to “public hatred, contempt, jor ridicule.” This is.consistent with the common law of defamation. If
you were to post on the eighteenth-century version of the Internet a comment that the editors of this textbook
deliberately confused readers, you would not be allowed to-prove the truth of your assertion if we brought a libel suit
(g0 ahead, make our day!). All that would matter-is that your, comment exposed us to “public hatred, contempt, or
ridicule.” Why did Chief Justice Parsons believe that truthshould not be a defense in a criminal libel case? Does his
claim make sense either in the context of the early nineteenth century or at present?

CHIEF JUSTICE PARSONS

It is necessary to consider what publication is libellous, and the reason why a libellous
publication is an offence against the. commonwealth.

A libel is a malicious publication, expressed either in printing or writing, or by signs and
pictures, tending either to blacken the ‘memory of one dead, or the reputation of one who is alive, and
expose him to public hatred, contempt, or ridicule.

The cause why libelous publications are offences against the state, is their direct tendency to a
breach of the public peace, by provoking the parties injured, and their friends and families, to acts of
revenge, which it would not be easy to restrain, were offences of this kind not severely punished. And
every day’s experience will justify the law in attributing to libels that tendency which renders the
publication of them an offence against the state. The essence of the offence consists in the malice of the
publication, or the intent to defame the reputation of another. In the definition of a libel, as an offence
against law, it is not considered whether the publication be true or false; because a man may maliciously
publish the truth against another, with the intent to defame his character, and if the publication be true,
the tendency of it to inflame the passions, and to excite revenge, is not diminished, but may sometimes be
strengthened.

The inference is, therefore, very clear, that the defendant cannot justify himself for publishing a
libel, merely by proving the truth of the publication, and that the direction of the judge was right.

If the law admitted the truth of the words in this case to be a justification, the effect would be a
greater injury to the party libeled. He is not a party to the prosecution, nor is he put on his defence; and
the evidence at the trial might more cruelly defame his character than the original libel.



Although the truth of the words is no justification in a criminal prosecution for a libel, yet the
defendant may repel the charge, by proving that the publication was for a justifiable purpose, and not
malicious, nor with the intent to defame any man. And there may be cases, where the defendant, having
proved the purpose justifiable, may give in evidence the truth of the words, when such evidence will
tend to negative the malice and intent to defame.

Upon this principle, a man may apply by complaint to the legislature to remove an unworthy
officer; and if the complaint be true, and made with the honest intention of giving useful information, and
not maliciously, or with intent to defame, the complaint will not be a libel.

And when any man shall consent to be a candidate for a public office conferred by the election of
the people, he must be considered as putting his character in issue, so far as it may respect his fitness and
qualifications for the office. And publications of the truth on this subject, with the honest intention of
informing the people, are not a libel. For it would be unreasonable to conclude that the publication of
truths, which it is the interest of the people to know, should be an offence against their laws.

And every man holding a public elective office may be considered as within this principle; for as
a reelection is the only way his constituents can manifest their approbation of his conduct, it is to be
presumed that he is consenting to a reelection, if he does not disclaim it. For every good man would wish
the approbation of his constituents for meritorious conduct.

For the same reason, the publication of falsehood and calumny against public officers, or
candidates for public offices, is an offence most dangerous to the people, and deserves punishment,
because the people may be deceived, and reject the best citizens, to their great injury, and it may be to the
loss of their liberties.

But the publication of a libel maliciously and with intent to defame, whether it be true or not, is
clearly an offence against law, on sound principles, which must be adhered to, so long as the restraint of
all tendencies to the breach of the public peace, and to'private animosity and revenge, is salutary to the
commonwealth.



