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Chapter 2: The Colonial Era—Foundations/Principles

William Blackstone, Commentaries on the Laws of England (1765)!

William Blackstone was a professor of law at Oxford University. His Commentaries on the Laws of
England were considered the authoritative source of British common law at the time Americans declared their
independence from England. Blackstone had critics in both England and the United States, but most Anglo-
American lawyers and judges before the Civil War relied heavily on the Commentaries when making arquments
and handing down decisions about fundamental rights. Abraham Lincoln was one of many young lawyers who
learned his trade by first mastering Blackstone.

What did Blackstone believe were the constitutional-rights of English subjects? To what extent are these
rights similar or different from the rights stated by-the English Bill of Rights and the Massachusetts Body of
Liberties? Is Blackstone’s notion of rights more or less expansive that the notions championed by Locke in the
Second Treatise of Government? On what principle could Parliament limit those rights? Could Parliament
prohibit any conduct that might cause some social harm?

For the principal aim of society is to protect individuals in the enjoyment of those absolute rights,
which were vested in them by the immutable:laws of nature, but which could not be preserved in peace
without that mutual assistance and intercourse which-is gained by the institution of friendly and social
communities. Hence it follows, that the first and primary end of human laws is to maintain and regulate
these absolute rights of individuals. Such rights as are social and relative result from, and are posterior to,
the formation of states and societies: so that to maintain and regulate these is clearly a subsequent
consideration. And, therefore, the principal viewiof human laws is, or ought always to be, to explain,
protect, and enforce such rights as-are-absolute, which-in themselves-are few and simple: and then such
rights as are relative, which, arising from a variety of-connections,,will be far more numerous and more
complicated. . . .

The absolute rights of man, considered as a free agent, endowed with discernment to know good
from evil, and with power of choosing those measures which appear to him to be most desirable, are
usually summed up in one general appellation, and denominated the natural liberty of mankind. This
natural liberty consists properly in a power of acting as one thinks fit, without any restraint or control,
unless by the law of nature; being a right inherent in us by birth, and one of the gifts of God to man at his
creation, when he imbued him with the faculty of free will. But every man, when he enters into society,
gives up a part of his natural liberty, as the price of so valuable a purchase; and, in consideration of
receiving the advantages of mutual commerce, obligates himself to conform to those laws, which the
community has thought proper to establish. And this species of legal obedience and conformity is
infinitely more desirable than that wild and savage liberty which is sacrificed to obtain it. For no man that
considers a moment would wish to retain the absolute and uncontrolled power of doing whatever he
pleases: the consequence of which is, that every other man would also have the same power, and then
there would be no security to individuals in any of the enjoyments of life. Political, therefore, or civil
liberty, which is that of a member of society, is no other than natural liberty so far restrained by human
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laws (and no farther) as is necessary and expedient for the general advantage of the public. Hence we
may collect that the law, which restrains a man from doing mischief to his fellow-citizens, though it
diminishes the natural, increases the civil liberty of mankind; but that every wanton and causeless
restraint of the will of the subject, whether practised by a monarch, a nobility, or a popular assembly, is a
degree of tyranny: nay, that even laws themselves, whether made with or without our consent, if they
regulate and constrain our conduct in matters of more indifference, without any good end in view, are
regulations destructive of liberty: whereas, if any public advantage can arise from observing such
precepts, the control of our private inclinations, in one or two particular points, will conduce to preserve
our general freedom in others of more importance; by supporting that state of society, which alone can
secure our independence. Thus the statute of king Edward IV., which forbade the fine gentlemen of those
times (under the degree of a lord) to wear pikes upon their shoes or boots of more than two inches in
length, was a law that savoured of oppression; because, however ridiculous the fashion then in use might
appear, the restraining it by pecuniary penalties could serve no purpose of common utility. But the
statute of king Charles II., which prescribes a thing seemingly as indifferent, (a dress for the dead, who
are all ordered to be buried in woollen,) is a law consistent with public liberty; for it encourages the staple
trade, on which in great measure depends the universal good of the nation. . . .

The idea and practice of this political or civil liberty flourish in their highest vigour in these
kingdoms, where it falls little short of perfection, and can only be lost or destroyed by the folly or
demerits of its owner: the legislature, and of course the laws of England, being peculiarly adapted to the
preservation of this inestimable blessing even in the meanest subject. Very different from the modern
constitutions of other states, on the continent of Europe, and from the genius of the imperial law; which
in general are calculated to vest an arbitrary/and despotic power, of controlling the actions of the subject,
in the prince, or in a few grandees. And this spirit of liberty is so deeply implanted in our constitution,
and rooted even in our very soil, that a slave or a'negro, the moment he lands in England, falls under the
protection of the laws, and so far becomes a freeman; though the master’s right to his service may possibly
still continue.

. . . [T]he rights of the people of England .. may be reduced to three principal or primary
articles; the right of personal security, the right of personal liberty, and the right of private property:
because, as there is no other known method of compulsion, or abridging man’s natural free will, but by
an infringement or diminution’ of one or other of/these important rights, the preservation of these,
inviolate, may justly be said to include the preservation of our civil immunities in their largest and most
extensive sense.

L. The right of personal security consists in a‘person’s:legal and uninterrupted enjoyment of his
life, his limbs, his body, his health, and his reputation.

1. Life is the immediate gift of God, a right inherent by nature in every individual; and it begins
in contemplation of law as soon as an infant is able to stir in the mother’s womb. For if a woman is quick
with child, and by a potion or otherwise, killeth it in her womb; or if any one beat her, whereby the child
dieth in her body, and she is delivered of a dead child; this, though not murder, was by the ancient law
homicide or manslaughter. But the modern law doth not look upon this offence in quite so atrocious a
light, but merely as a heinous misdemeanor.

The law not only regards life and member, and protects every man in the enjoyment of them, but
also furnishes him with every thing necessary for their support. For there is no man so indigent or
wretched, but he may demand a supply sufficient for all the necessities of life from the more opulent part
of the community, by means of the several statutes enacted for the relief of the poor. . . This natural life,
being, as was before observed, the immediate donation of the great Creator, cannot legally be disposed of
or destroyed by any individual, neither by the person himself, nor by any other of his fellow-creatures,
merely upon their own authority. Yet nevertheless it may, by the divine permission, be frequently
forfeited for the breach of those laws of society, which are enforced by the sanction of capital
punishments; of the nature, restrictions, expedience, and legality of which, we may hereafter more
conveniently inquire in the concluding book of these commentaries. . . . The statute law of England does
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therefore very seldom, and the common law does never, inflict any punishment extending to life or limb,
unless upon the highest necessity; and the constitution is an utter stranger to any arbitrary power of
killing or maiming the subject without the express warrant of law. “Nullus liber homo,” says the great
charter, “aliquo modo destruatur, nisi per legale judicium parium suorum aut per legem terrae.” Which words,
“aliqguo modo destruatur,” according to Sir Edward Coke, include a prohibition, not only of killing and
maiming, but also of torturing, (to which our laws are strangers,) and of every oppression by colour of an
illegal authority. And it is enacted by the statute of 5 Edw. III. c. 9, that no man shall be forejudged of life
or limb contrary to the great charter and the law of the land; and again, by statute 28 Edw. III. c. 3, that no
man shall be put to death, without being brought to answer by due process of law.

Next to personal security, the law of England regards, asserts, and preserves the personal liberty
of individuals. This personal liberty consists in the power of locomotion, of changing situation, or moving
one’s person to whatsoever place one’s own inclination may direct, without imprisonment or restraint,
unless by due course of law. . . . Here again the language of the great charter is, that no freeman shall be
taken or imprisoned but by the lawful judgment of his equals, or by the law of the land. . . . By 16 Car. 1.
c. 10, if any person be restrained of his liberty by order or decree of any illegal court, or by command of
the king’s majesty in person, or by warrant of the council board, or of any of the privy council, he shall,
upon demand of his counsel, have a writ of habeas corpus, to bring his body before the court of king’s
bench or common pleas, who shall determine whether the cause of his commitment be just, and
thereupon do as to justice shall appertain. . : .

A natural and regular consequence of this personal liberty is, that every Englishman may claim a
right to abide in his own country so long as he pleases; and not to be driven from it unless by the sentence
of the law. . . . [N]Jo power on earth, except the authority of parliament, can send any subject of England
out of the land against his will; no, not even a criminal. For exile and transportation are punishments at
present unknown to the common law; and, wherever the latter is now inflicted, it is either by the choice
of the criminal himself to escape a capital punishment, or’else by the express direction of some modern
act of parliament.

The third absolute right, inherent in every Englishman, is that of property: which consists in the
free use, enjoyment, and disposal of all his acquisitions, without any control or diminution, save only by
the laws of the land. . . . The laws of England are, in point of honour and justice, extremely watchful in
ascertaining and protecting this right. Upon this principle the great charter has declared that no freeman
shall be disseised, or divested, of his freehold, or of his liberties; or free‘customs, but by the judgment of
his peers, or by the law of the land. . . .

So great moreover is the regard of the law for private property, that it will not authorize the least
violation of it; no, not even for the general good of the whole community. If a new road, for instance,
were to be made through the grounds of a private person, it might perhaps be extensively beneficial to
the public; but the law permits no man, or set of men, to do this without consent of the owner of the land.
In vain may it be urged, that the good of the individual ought to yield to that of the community; for it
would be dangerous to allow any private man, or even any public tribunal, to be the judge of this
common good, and to decide whether it be expedient or no. Besides, the public good is in nothing more
essentially interested, than in the protection of every individual’s private rights, as modeled by the
municipal law. In this and similar cases the legislature alone can, and indeed frequently does, interpose,
and compel the individual to acquiesce. But how does it interpose and compel? Not by absolutely
stripping the subject of his property in an arbitrary manner; but by giving him a full indemnification and
equivalent for the injury thereby sustained. The public is now considered as an individual, treating with
an individual for an exchange. All that the legislature does is to oblige the owner to alienate his
possessions for a reasonable price; and even this is an exertion of power, which the legislature indulges
with caution, and which nothing but the legislature can perform.

Nor is this the only instance in which the law of the land has postponed even public necessity to
the sacred and inviolable rights of private property. For no subject of England can be constrained to pay
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any aids or taxes, even for the defence of the realm or the support of government, but such as are
imposed by his own consent, or that of his representatives in parliament.

A third subordinate right of every Englishman is that of applying to the courts of justice for
redress of injuries. Since the law is in England the supreme arbiter of every man’s life, liberty, and
property, courts of justice must at all times be open to the subject, and the law be duly administered
therein.

The fifth and last auxiliary right of the subject, that I shall at present mention, is that of having
arms for their defence, suitable to their condition and degree, and such as are allowed by law. Which is
also declared by the same statute, 1 W. and M. st. 2, c. 2, and is indeed a public allowance, under due
restrictions, of the natural right of resistance and self-preservation, when the sanctions of society and
laws are found insufficient to restrain the violence of oppression.

The privileges of parliament are likewise very large and indefinite. . . . Privilege of parliament was
principally established, in order to protect its members, not only from being molested by their fellow-
subjects, but also more especially from being oppressed by the power of the crown. If therefore all the
privileges of parliament were once to be set down and ascertained, and no privilege to be allowed but
what was so defined and determined, it were easy for the executive power to devise some new case, not
within the line of privilege, and under pretence-thereof to harass any refractory member and violate the
freedom of parliament. The dignity and independence of the two houses are therefore in great measure
preserved by keeping their privileges indefinite. Some however of the more notorious privileges of the
members of either house are, privilege of speech, of person, of their domestics, and of their lands and
goods. As to the first, privilege of speech, it is-declared by the statute 1 W. and M. st. 2, c. 2, as one of the
liberties of the people, “that the freedom of, speech, and debates, and proceedings in parliament, ought
not to be impeached or questioned in any court or place out of parliament.” . . . So likewise are the other
privileges, of persons, servants, lands, and goods. ... This included formerly not only privilege from
illegal violence, but also from legal arrests, and seizures by process from the courts of law. . . . Neither can
any member of either house be arrested and taken into custody, unless for some indictable offence,
without a breach of the privilege of parliament.

As to the qualifications ‘of the electors. The true reason of requiring any qualification, with regard
to property, in voters, is to exclude such persons as are in so mean a situation that they are esteemed to
have no will of their own. If these persons had votes, they would be tempted to dispose of them under
some undue influence or other. This would give a great, an artful, or a wealthy man, a larger share in
elections than is consistent with general liberty. If it were probable that every man would give his vote
freely and without influence of any kind, then, upon the true theory and genuine principles of liberty,
every member of the community, however poor, should have a vote in electing those delegates, to whose
charge is committed the disposal of his property, his liberty, and his life. But, since that can hardly be
expected in persons of indigent fortunes, or such as are under the immediate dominion of others, all
popular states have been obliged to establish certain qualifications; whereby some, who are suspected to
have no will of their own, are excluded from voting, in order to set other individuals, whose wills may be
supposed independent, more thoroughly upon a level with each other.



