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Chapter 6: The Civil War/Reconstruction Era – Federalism

Reading Railroad Co. v. Pennsylvania (“State Freight Tax Case”), 82 U.S. 232 (1872)
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Pennsylvania was an important overland route for goods moving from the Midwest and the Great Lakes to
the east coast. Like other states before it that happened to sit across the stream of national commerce, the
Pennsylvania legislature saw the opportunity to raise a great deal of tax revenue while imposing a relatively small
burden on its own electorate. The State Freight Tax Case was one of three cases involving Pennsylvania taxes that
fell heavily on out-of-state residents that were considered by the Court in 1872.
Reading Railroad Co. had objected to the imposition of a state tax on each ton of freight transported by
railroad in Pennsylvania. The Pennsylvania courts had upheld the tax as constitutionally valid. The railroad
appealed to the U.S. Supreme Court, arguing that the state tax encroached on federal authority to regulate interstate
commerce. The case differed in important ways from the classic cases such as Gibbons involving interstate commerce
restrictions on state powers. Notably, the case involved a state tax rather than a mere regulation, raising the
question of whether a state tax could interfere with the congressional power to “regulate interstate commerce.” The
Pennsylvania freight tax did not discriminate against interstate shipments but applied to all freight equally, whether
transported entirely within the state or across state borders. Moreover, there was no existing congressional statute
that contradicted or preempted the state tax.
The State Freight Tax Case was the first case in which the Supreme Court interpreted the interstate
commerce clause as itself being a restriction on state authority, even in the absence of a federal statute. According to
what later became known as the “dormant commerce clause,” state laws could be presumptively invalid unless
Congress took positive steps to authorize them. In these cases, state power to regulate commerce was no longer fully
concurrent with federal power but was instead dependent upon the approval of Congress. Although these judicial
assessments of the validity of state laws could be overturned by Congress with a statute, in practice states found it
difficult to mobilize a majority of Congress to overrule the Court and restore power to the states. Dormant commerce
clause doctrine would quickly become an important tool of the federal judiciary in establishing a national “free
trade” zone across the United States.

JUSTICE STRONG delivered the opinion of the court.
....
The case presents the question whether the statute in question,—so far as it imposes a tax upon
freight taken up within the State and carried out of it, or taken up outside the State and delivered within
it, or, in different words, upon all freight other than that taken up and delivered within the State, —is not
repugnant to the provision of the Constitution of the United States which ordains “that Congress shall
have power to regulate commerce with foreign nations and among the several States,” or in conflict with
the provision that “no State shall, without the consent of Congress, lay any imposts or duties on imports
or exports, except what may be absolutely necessary for executing its inspection laws.”
The question is a grave one. It calls upon us to trace the line, always difficult to be traced,
between the limits of State sovereignty in imposing taxation, and the power and duty of the Federal
government to protect and regulate interstate commerce. While, upon the one hand, it is of the utmost
importance that the States should possess the power to raise revenue for all the purposes of a State
government, by any means, and in any manner not inconsistent with the powers which the people of the
States have conferred upon the General Government, it is equally important that the domain of the latter
should be preserved free from invasion, and that no State legislation should be sustained which defeats
the avowed purposes of the Federal Constitution. . . .
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....
Considering it, then, as manifest that the tax demanded by the act is imposed, not upon the
company, but upon the freight carried, and because carried, we proceed to inquire whether, so far as it
affects commodities transported through the State, or from points without the State to points within it, or
from points within the State to points without it, the act is a regulation of interstate commerce. Beyond all
question the transportation of freight, or of the subjects of commerce, for the purpose of exchange or sale,
is a constituent of commerce itself. This has never been doubted, and probably the transportation of
articles of trade from one State to another was the prominent idea in the minds of the framers of the
Constitution, when to Congress was committed the power to regulate commerce among the several
States. A power to prevent embarrassing restrictions by any State was the thing desired. . . .
Then, why is not a tax upon freight transported from State to State a regulation of interstate
transportation, and, therefore, a regulation of commerce among the States? Is it not prescribing a rule for
the transporter, by which he is to be controlled in bringing the subjects of commerce into the State, and in
taking them out? The present case is the best possible illustration. The legislature of Pennsylvania has in
effect declared that every ton of freight taken up within the State and carried out, or taken up in other
States and brought within her limits, shall pay a specified tax. The payment of that tax is a condition,
upon which is made dependent the prosecution of this branch of commerce. And as there is no limit to
the rate of taxation she may impose, if she can tax at all, it is obvious the condition may be made so
onerous that an interchange of commodities with other States would be rendered impossible. The same
power that may impose a tax of two cents per ton upon coal carried out of the State, may impose one of
five dollars. Such an imposition, whether large or small, is a restraint of the privilege or right to have the
subjects of commerce pass freely from one State to another without being obstructed by the intervention
of State lines. It would hardly be maintained, we think, that had the State established custom-houses on
her borders, wherever a railroad or canal comes to the State line, and demanded at these houses a duty
for allowing merchandise to enter or to leave the State upon one of those railroads or canals, such an
imposition would not have been a regulation of commerce with her sister States. Yet it is difficult to see
any substantial difference between the supposed case and the one we have in hand. . . . It is not the
purpose of the law, but its effect, which we are now considering. Nor is it at all material that the tax is
levied upon all freight, as well that which is wholly internal as that embarked in interstate trade. We are
not at this moment inquiring further than whether taxing goods carried because they are carried is a
regulation of carriage. The State may tax its internal commerce, but if an act to tax interstate or foreign
commerce is unconstitutional, it is not cured by including in its provisions subjects within the domain of
the State. . . .
. . . . We concede the right and power of the State to tax the franchises of its corporations, and the
right of the owners of artificial highways, whether such owners be the State or grantees of franchises from
the State, to exact what they please for the use of their ways. That right is an attribute of ownership. But
this tax is not laid upon the franchises of the corporation, nor upon those who hold a part of the State's
eminent domain. It is laid upon those who deal with the owners of the highways or means of conveyance.
The State is not herself the owner of the roadways, nor of the motive power. The tax is not compensation
for services rendered by her or by her agents. It is something beyond the cost of transportation or the
ordinary charges therefore. . . . A tax is a demand of sovereignty; a toll is a demand of proprietorship. The
tax levied by this act is therefore not a toll. . . .
If, then, this is a tax upon freight carried between States, and a tax because of its transportation,
and if such a tax is in effect a regulation of interstate commerce, the conclusion seems to be inevitable that
it is in conflict with the Constitution of the United States. It is not necessary to the present case to go at
large into the much-debated question whether the power given to Congress by the Constitution to
regulate commerce among the States is exclusive. In the earlier decisions of this court it was said to have
been so entirely vested in Congress that no part of it can be exercised by a State. Gibbons v. Ogden (1824);
Passenger Cases (1849). It has, indeed, often been argued, and sometimes intimated, by the court that, so
far as Congress has not legislated on the subject, the States may legislate respecting interstate commerce.
Yet, if they can, why may they not add regulations to commerce with foreign nations beyond those made
by Congress, if not inconsistent with them, for the power over both foreign and interstate commerce is
conferred upon the Federal legislature by the same words. And certainly it has never yet been decided by
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this court that the power to regulate interstate, as well as foreign commerce, is not exclusively in
Congress. Cases that have sustained State laws, alleged to be regulations of commerce among the States,
have been such as related to bridges or dams across streams wholly within a State, police or health laws,
or subjects of a kindred nature, not strictly commercial regulations. . . . It is of national importance that
over that subject there should be but one regulating power, for if one State can directly tax persons or
property passing through it, or tax them indirectly by levying a tax upon their transportation, every other
may, and thus commercial intercourse between States remote from each other may be destroyed. The
produce of Western States may thus be effectually excluded from Eastern markets, for though it might
bear the imposition of a single tax, it would be crushed under the load of many. It was to guard against
the possibility of such commercial embarrassments, no doubt, that the power of regulating commerce
among the States was conferred upon the Federal government.
....
. . . . Merchandise is the subject of commerce. Transportation is essential to commerce; and every
burden laid upon it is pro tanto a restriction. Whatever, therefore, may be the true doctrine respecting the
exclusiveness of the power vested in Congress to regulate commerce among the States, we regard it as
established that no State can impose a tax upon freight transported from State to State, or upon the
transporter because of such transportation.
But while holding this, we recognize fully the power of each State to tax at its discretion its own
internal commerce, and the franchises, property, or business of its own corporations, so that interstate
intercourse, trade, or commerce, be not embarrassed or restricted. That must remain free.
The conclusion of the whole is that, in our opinion, the act of the legislature of Pennsylvania of
August 25th, 1864, so far as it applies to articles carried through the State, or articles taken up in the State
and carried out of it, or articles taken up without the State and brought into it, is unconstitutional and
void.
JUDGMENT REVERSED, and the record is remitted for further proceedings.
IN ACCORDANCE WITH THIS OPINION.
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JUSTICE SWAYNE (with whom concurred JUSTICE DAVIS), dissenting.
I dissent from the opinion just read. In my judgment, the tax is imposed upon the business of those
required to pay it. The tonnage is only the mode of ascertaining the extent of the business. That no
discrimination is made between freight carried wholly within the State, and that brought into or carried
through or out of it, sets this, as I think, in a clear light, and is conclusive on the subject.
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