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Chapter 6: The Civil War/Reconstruction Era – Federalism
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One central element of pre–Civil War federalism was the principle that states could not tax the
instrumentalities of the federal government. Neither the Marshall nor the Taney Court, however, determined
whether the federal government could tax the instrumentalities of a state. This issue came before the Court in 1870.
The federal income tax adopted from 1864 through 1867 made no exceptions for any profession or employment. J. M.
Day, a county probate judge in Massachusetts, brought suit to recover the tax on his judicial salary that had been
collected in 1866 and 1867. The justices, striking a blow for the continued existence of federalism, held that the
federal government had no more power to tax state officials than states had to tax federal officials.
JUSTICE NELSON delivered the opinion of the Court.
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The case presents the question whether or not it is competent for Congress, under the
Constitution of the United States, to impose a tax upon the salary of a judicial officer of a State?
In Dobbins v. The Commissioners of Erie County (1842), it was decided that it was not competent for
the legislature of a State to levy a tax upon the salary or emoluments of an officer of the United States.
The decision was placed mainly upon the ground that the officer was a means or instrumentality
employed for carrying into effect some of the legitimate powers of the government, which could not be
interfered with by taxation or otherwise by the States, and that the salary or compensation for the service
of the officer was inseparably connected with the office; that if the officer, as such, was exempt, the salary
assigned for his support or maintenance while holding the office was also, for like reasons, equally
exempt.
The cases of McCulloch v. Maryland (1819), and Weston v. Charleston (1829), were referred to as
settling the principle that governed the case, namely, “that the State governments cannot lay a tax upon
the constitutional means employed by the government of the Union to execute its constitutional powers.”
The soundness of this principle is happily illustrated by the Chief Justice in McCulloch v.
Maryland. “If the States,” he observes, “may tax one instrument employed by the government in the
execution of its powers, they may tax any and every other instrument. They may tax the mail; they may
tax the mint; they may tax patent-rights; they may tax judicial process; they may tax all the means
employed by the government to an excess which would defeat all the ends of government.”
. . . . These views, we think, abundantly establish the soundness of the decision of the case of
Dobbins v. The Commissioners of Erie, which determined that the States were prohibited, upon a proper
construction of the Constitution, from taxing the salary or emoluments of an officer of the government of
the United States. And we shall now proceed to show that, upon the same construction of that
instrument, and for like reasons, that government is prohibited from taxing the salary of the judicial
officer of a State.
It is a familiar rule of construction of the Constitution of the Union, that the sovereign powers
vested in the State governments by their respective constitutions, remained unaltered and unimpaired,
except so far as they were granted to the government of the United States. That the intention of the
framers of the Constitution in this respect might not be misunderstood, this rule of interpretation is
expressly declared in the tenth article of the amendments, namely: “The powers not delegated to the
United States are reserved to the States respectively, or, to the people.” The government of the United
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JUSTICE BRADLEY, dissenting.
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States, therefore, can claim no powers which are not granted to it by the Constitution, and the powers
actually granted must be such as are expressly given, or given by necessary implication.
. . . . Such being the separate and independent condition of the States in our complex system, as
recognized by the Constitution, and the existence of which is so indispensable, that, without them, the
general government itself would disappear from the family of nations, it would seem to follow, as a
reasonable, if not a necessary consequence, that the means and instrumentalities employed for carrying
on the operations of their governments, for preserving their existence, and fulfilling the high and
responsible duties assigned to them in the Constitution, should be left free and unimpaired, should not be
liable to be crippled, much less defeated by the taxing power of another government; which power
acknowledges no limits but the will of the legislative body imposing the tax. And, more especially, those
means and instrumentalities which are the creation of their sovereign and reserved rights, one of which is
the establishment of the judicial department, and the appointment of officers to administer their laws.
Without this power, and the exercise of it, we risk nothing in saying that no one of the States under the
form of government guaranteed by the Constitution could long preserve its existence. A despotic
government might.
. . . . [I]f the means and instrumentalities employed by that government to carry into operation
the powers granted to it are, necessarily, and, for the sake of self-preservation, exempt from taxation by
the States, why are not those of the States depending upon their reserved powers, for like reasons, equally
exempt from Federal taxation? Their unimpaired existence in the one case is as essential as in the other. It
is admitted that there is no express provision in the Constitution that prohibits the general government
from taxing the means and instrumentalities of the States, nor is there any prohibiting the States from
taxing the means and instrumentalities of that government. In both cases the exemption rests upon
necessary implication, and is upheld by the great law of self-preservation; as any government, whose
means employed in conducting its operations, if subject to the control of another and distinct
government, can exist only at the mercy of that government. Of what avail are these means if another
power may tax them at discretion?
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I dissent from the opinion of the court in this case, because, it seems to me that the general
government has the same power of taxing the income of officers of the State governments as it has of
taxing that of its own officers. It is the common government of all alike; and every citizen is presumed to
trust his own government in the matter of taxation. No man ceases to be a citizen of the United States by
being an officer under the State government. I cannot accede to the doctrine that the general government
is to be regarded as in any sense foreign or antagonistic to the State governments, their officers, or people;
nor can I agree that a presumption can be admitted that the general government will act in a manner
hostile to the existence or functions of the State governments, which are constituent parts of the system or
body politic forming the basis on which the general government is founded. The taxation by the State
governments of the instruments employed by the general government in the exercise of its powers, is a
very different thing. Such taxation involves an interference with the powers of a government in which
other States and their citizens are equally interested with the State which imposes the taxation. In my
judgment, the limitation of the power of taxation in the general government, which the present decision
establishes, will be found very difficult of control. Where are we to stop in enumerating the functions of
the State governments which will be interfered with by Federal taxation? If a State incorporates a railroad
to carry out its purposes of internal improvement, or a bank to aid its financial arrangements, reserving,
perhaps, a percentage on the stock or profits, for the supply of its own treasury, will the bonds or stock of
such an institution be free from Federal taxation? How can we now tell what the effect of this decision
will be? I cannot but regard it as founded on a fallacy, and that it will lead to mischievous consequences. I
am as much opposed as anyone can be to any interference by the general government with the just
powers of the State governments. But no concession of any of the just powers of the general government
can easily be recalled. I, therefore, consider it my duty to at least record my dissent when such concession
appears to be made. An extended discussion of the subject would answer no useful purpose.
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