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Chapter 7: The Republican Era - Federalism

Robbins v. Shelby County Taxing District, 120 U.S. 489 (1887)

In 1879, the city of Memphis declared bankruptcy. The municipal government that emerged out of
Reconstruction was already overextended when a yellow-fever epidemic swept the city and devastated the local
population and economy. The state of Tennessee repealed the city charter and established a taxing district to take its
place on the western border of the state next to the Mississippi River. The state legislature set the taxes, appropriated
funds to operate the local government and appointed a three-person commission to administer local public services.
At the behest of local businesses, the state in 1881 imposed a weekly tax (in the form of a license for the privilege of
conducting business) on all “drummers” operating within Shelby County. Drummers were traveling salesmen who
operated as agents of wholesalers, showed samples of goods, and took orders to be filled by the wholesaler. Drummers
were frequently employed to extend the business of city merchants into the countryside and were rapidly growing in
number after the Civil War despite the passage of anti-drummer statutes in several states.

Sabine Robbins was a drummer employed. by the. firm jof Rose, Robbins & Co., which was based in
Cincinnati, Ohio, and sold stationery and other wtitingmaterials. Robbins was unlicensed in 1884. For this reason,
he was prosecuted and fined ten dollars (the cost of a-one-week license)-in a local Tennessee court for soliciting trade
by use of samples within the county. Robbins appealed-to the state supreme court, which upheld the fine. He then
appealed to the U.S. Supreme Court, which reversed the state court in a 6-3 decision. The Court determined that the
tax on drummers was a violation of the interstate commerce clause as a burden on interstate commerce and
effectively discriminating against out-of-state merchants.

Did the Court require the presence of superseding.congressional legislation in order to void the state tax?
What are the constitutional limits on the taxation power of the states? Why are drummers not a local business
activity that can be regulated and taxed like other local business activity? Could the same case have been brought by
a drummer operating out of Nashville, Tennessee? If the state could tax drummers, could it also tax mail-order
catalogs? Could it tax local access to Internet stores? Could states ban drummers entirely?

JUSTICE BRADLEY, delivered the opinion of the Court

[The question before us] is one of great importance to the people of the United States, both as it
respects their business interests and their constitutional rights. It is presented in a nutshell, and does not,
at this day, require for its solution any great elaboration of argument or review of authorities. Certain
principles have been already established by the decisions of this court which will conduct us to a
satisfactory decision. Among those principles are the following:

1. The Constitution of the United States having given to Congress the power to regulate
commerce, not only with foreign nations, but among the several states, that power is necessarily exclusive
whenever the subjects of it are national in their character, or admit only of one uniform system, or plan of
regulation. This was decided in the case of Cooley v. Board of Wardens of Philadelphia (1852). . . .



2. Another established doctrine of this court is, that where the power of Congress to regulate is
exclusive the failure of Congress to make express regulations indicates its will that the subject shall be left
free from any restrictions or impositions; and any regulation of the subject by the states, except in matters
of local concern only, as hereafter mentioned, is repugnant to such freedom. This was held by Justice
Johnson in Gibbons v. Ogden (1824) . . . and has been affirmed in subsequent cases. State Freight Tax Cases
(1873). ...

3. It is also an established principle, as already indicated, that the only way in which commerce
between the states can be legitimately affected by state laws, is when, by virtue of its police power, and its
jurisdiction over persons and property within its limits, a state provides for the security of the lives,
limbs, health, and comfort of persons and the protection of property; or when it does those things which
may otherwise incidentally affect commerce, such as the establishment and regulation of highways,
canals, railroads, wharves, ferries, and other commercial facilities. . . . But in making such internal
regulations a state cannot impose taxes upon persons passing through the state, or coming into it merely
for a temporary purpose, especially if connected with interstate or foreign commerce; nor can it impose
such taxes upon property imported into the state from abroad, or from another state, and not yet become
part of the common mass of property therein; and no discrimination can be made, by any such
regulations, adversely to the persons or property of other states; and no regulations can be made directly
affecting interstate commerce. Any taxation or regulation of the latter character would be an
unauthorized interference with the power given to Congress over the subject.

In a word, it may be said, that in the matter of interstate commerce the United States are but one
country, and are and must be subject to one system of regulations, and not to a multitude of systems. The
doctrine of the freedom of that commerce, exceptas regulated by Congress, is so firmly established that it
is unnecessary to enlarge further upon the subject.

In view of these fundamental principles, which are to govern our decision, we may approach the
question submitted to us in the present case; and inquire whether it is competent for a state to levy a tax
or impose any other restriction upon the citizens or inhabitants of other states, for selling or seeking to
sell their goods in such state before they are introduced therein. Do not such restrictions affect the very
foundation of interstate trade? . . . A raiser of farm produce in New Jersey or Connecticut, or a
manufacturer of leather or wooden ware, may, perhaps, safely take his goods to the city of New York and
be sure of finding a stable and reliable market for them. But there are hundreds, perhaps thousands, of
articles which no person would think of/exporting to another state without first procuring an order for
them. . . . Many manufacturers do open houses or places of business in other states than those in which
they reside, and send their goods there to be kept.on sale. Butithis is a@ matter of convenience, and not of
compulsion, and would neither suit the convenience nor be within the ability of many others engaged in
the same kind of business, and would be entirely unsuited to many branches of business. In these cases,
then, what shall the merchant or manufacturer do, who wishes to sell his goods in other states? Must he
sit still in his factory or warehouse, and wait for the people of those states to come to him? This would be
a silly and ruinous proceeding.

But it will be said that a denial of this power of taxation will interfere with the right of the state to
tax business pursuits and callings carried on within its limits, and its rights to require licenses for
carrying on those which are declared to be privileges. This may be true to a certain extent; but only in
those cases in which the states themselves, as well as individual citizens, are subject to the restraints of
the higher law of the Constitution. And this interference will be very limited in its operation. . . . The
mere calling the business of a drummer a privilege cannot make it so. Can the state legislature make it a
Tennessee privilege to carry on the business of importing goods from foreign countries? If not, has it any
better right to make it a state privilege to carry on interstate commerce? It seems to be forgotten, in
argument, that the people of this country are citizens of the United States, as well as of the individual



states, and that they have some rights under the Constitution and laws of the former independent of the
latter, and free from any interference or restraint from them.

.. .. As soon as the goods are in the state and become part of its general mass of property, they
will become liable to be taxed in the same manner as other property of similar character, as was distinctly
held by this court in the case of Brown v Houston (1885). . . . But to tax the sale of such goods, or the offer
to sell them, before they are brought into the state, is a very different thing, and seems to us clearly a tax
on interstate commerce itself.

It would not be difficult . . . to show that the tax authorized by the State of Tennessee in the
present case is discriminative against the merchants and manufacturers of other states. They can only sell
their goods in Memphis by the employment of drummers and by means of samples; whilst the merchants
and manufacturers of Memphis, having regular licensed houses of business there, have no occasion for
such agents. . . .

If the selling of goods by sample and the employment of drummers for that purpose, injuriously
affect the local interest of the states, Congress, if applied to, will undoubtedly make such reasonable
regulations as the case may demand. And Congress alone can do it; for it is obvious that such regulations
should be based on a uniform system applicable to the whole country, and not left to the varied,
discordant, or retaliatory enactments of forty different states. The confusion into which the commerce of
the country would be thrown by being subject to state legislation on this subject, would be but a
repetition of the disorder which prevailed underthe Articles of Confederation.

To say that the tax, if invalid as against drummers from other states, operates as a discrimination
against the drummers of Tennessee, against whom it is conceded to be valid, is no argument; because, the
state is not bound to tax its own drummers; and if it does so whilst having no power to tax those of other
states, it acts of its own free will, and is itself the author of such discrimination. As before said, the state
may tax its own internal commerce; but that\does not give it.any right to tax interstate commerce.

The judgment of the Supreme Court of Tennessee is reversed. . . .

CHIEF JUSTICE WAITE, joined by JUSTICE FIELD-and JUSTICE GRAY, dissenting

The license fee is demanded for the privilege of selling goods by sample within the Taxing
District. The fee is exacted from all alike who do that kind of business, unless they have "a licensed house
of business" in the district. There is no discrimination between citizens of the state and citizens of other
states. The tax is upon the business, and this/I have always understood to be lawful, whether the business
was carried on by a citizen of the state under whose authority the exaction was made, or a citizen of
another state, unless there was discrimination against citizens of other states. . . . And I cannot believe
that if Robbins had opened an office for his business within the Taxing District, at which he kept and
exhibited his samples, it would be held that he would not be liable to the tax, and this whether he stayed
there all the time or came only at intervals. But what can be the difference in principle? . . . In either case
he goes to the district to ply his trade and make his sales from the goods he exhibits. . . .

As the law is valid so far as the inhabitants of the state are concerned, no inhabitant can engage in
this business unless he pays the tax. If citizens of other states cannot be taxed in the same way for the
same business, there will be discrimination against the inhabitants of Tennessee and in favor of those of
other states. This could never have been intended by the legislature, and I cannot believe the Constitution
of the United States makes such a thing necessary. The Constitution gives the citizens of each state all the
privileges and immunities of citizens in the several states, but this certainly does not guarantee to those
who are doing business in states other than their own immunities from taxation on that business to which
citizens of the state where the business is carried on are subjected.



. ... Merchants in Tennessee are by law required to pay taxes on the amount of their stocks on
hand and a privilege tax besides. Under these circumstances it is easy to see that if a merchant from
another state could carry on a business in the district by sending his agents there with samples of his
goods to secure orders for deliveries from his stock at home, he would enjoy a privilege of exemption
from taxation which the local merchant would not have unless in some form he could be subjected to
taxation for what he did in the locality. . . .




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile ()
  /CalRGBProfile (Apple RGB)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 0
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo false
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /Courier
    /Courier-Bold
    /Courier-BoldOblique
    /Courier-Oblique
    /Helvetica
    /Helvetica-Bold
    /Helvetica-BoldOblique
    /Helvetica-Oblique
    /Symbol
    /Times-Bold
    /Times-BoldItalic
    /Times-Italic
    /Times-Roman
    /ZapfDingbats
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ([Based on 'Courier Export PDF'] [Based on 'Courier Export PDF'] [Based on 'Courier Export PDF'] [Based on 'Courier Export PDF'] )
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames false
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo true
      /AddRegMarks false
      /BleedOffset [
        9
        0
        9
        9
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName (sRGB IEC61966-2.1)
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 12
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


