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Chapter 7: The Republican Era – Judicial Power and Constitutional Authority

Mugler v. Kansas, 123 U.S. 623 (1887)
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Enabled by dramatic expansions in federal jurisdiction, the Supreme Court in the late nineteenth century
began to police state and (to a lesser extent) federal laws more aggressively. During this time period, many
commentators insisted that constitutional limitations could be maintained only if enforced by the federal judiciary.
“Unless the domain of individual liberty is protected by an independent unpolitical department,” pioneering
political scientist John W. Burgess declared, “government degenerates first into majority absolutism and then into
Caesarism.”1
Peter Mugler owned a brewery in Salina, Kansas. In 1881, Kansas enacted a law “prohibit[ing] the
manufacture and sale of intoxicating liquors, except for medical, mechanical, and scientific purposes.” Mugler
ignored the law and continued to brew malt liquor. He was arrested, tried, convicted, and fined $100. The Supreme
Court of Kansas sustained that conviction. Mugler, with financial backing from major brewing companies, appealed
that decision to the Supreme Court of the United States. He claimed that prohibition laws violated the Fourteenth
Amendment right of citizens to drink and that the Kansas law, by dramatically reducing the value of his brewery,
took property without compensation.
The Supreme Court of the United States by an 8-1 vote ruled the Kansas prohibition law constitutional.
Justice John Harlan’s majority opinion asserted that prohibition laws were legitimate uses of the police power and
that states did not take property when they imposed police power restrictions on private property. How does Justice
Harlan define the police power? Under his definition, could the state ban diet sodas and fast food? Would such a law
be constitutional in your judgment? Harlan’s opinion also insisted that judges must carefully examine restrictions
on private property to ensure that they were really necessary to promote the public interest and are not “mere
pretenses” for arbitrary power. What are the implications for individual rights, and for democracy, if judges make
independent determinations regarding the relationship between a particular regulation and the public welfare?
Mugler was the first judicial opinion that cited Marbury v. Madison (1803) for the proposition that courts had
the power to declare laws unconstitutional. What explains the 84 years of silence? Why might Harlan have chosen
this case to cite Marbury?

JUSTICE HARLAN delivered the opinion of the court.

. . . . That legislation by a state prohibiting the manufacture within her limits of intoxicating
liquors, to be there sold or bartered for general use as a beverage, does not necessarily infringe any right,
privilege, or immunity secured by the constitution of the United States, is made clear by the decisions of
this court, rendered before and since the adoption of the fourteenth amendment. . . .
....
It is, however, contended that, although the state may prohibit the manufacture of intoxicating
liquors for sale or barter within her limits, for general use as a beverage, “no convention or legislature has
the right, under our form of government, to prohibit any citizen from manufacturing for his own use, or
for export or storage, any article of food or drink not endangering or affecting the rights of others.” The
argument made in support of the first branch of this proposition, briefly stated, is that, in the implied
compact between the state and the citizen, certain rights are reserved by the latter, which are guarantied
1

John W. Burgess, “The Ideal of the American Commonwealth,” Political Science Quarterly 10 (1895): 422.
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by the constitutional provision protecting persons against being deprived of life, liberty, or property,
without due process of law, and with which the state cannot interfere; that among those rights is that of
manufacturing for one's use either food or drink; and that while, according to the doctrines of the
commune, the state may control the tastes, appetites, habits, dress, food, and drink of the people, our
system of government, based upon the individuality and intelligence of the citizen, does not claim to
control him, except as to his conduct to others, leaving him the sole judge as to all that only affects
himself. It will be observed that the proposition, and the argument made in support of it, equally concede
that the right to manufacture drink for one's personal use is subject to the condition that such
manufacture does not endanger or affect the rights of others. If such manufacture does prejudicially affect
the rights and interests of the community, it follows, from the very premises stated, that society has the
power to protect itself, by legislation, against the injurious consequences of that business. . . . But by
whom, or by what authority, is it to be determined whether the manufacture of particular articles of
drink, either for general use or for the personal use of the maker, will injuriously affect the public? Power
to determine such questions, so as to bind all, must exist somewhere; else society will be at the mercy of
the few, who, regarding only their own appetites or passions, may be willing to imperil the peace and
security of the many, provided only they are permitted to do as they please. Under our system that
power is lodged with the legislative branch of the government. It belongs to that department to exert
what are known as the police powers of the state, and to determine, primarily, what measures are
appropriate or needful for the protection of the public morals, the public health, or the public safety.
It does not at all follow that every statute enacted ostensibly for the promotion of these ends is to
be accepted as a legitimate exertion of the police powers of the state. There are, of necessity, limits beyond
which legislation cannot rightfully go. While every possible presumption is to be indulged in favor of the
validity of a statute, the courts must obey the constitution rather than the law-making department of
government, and must, upon their own responsibility, determine whether, in any particular case, these
limits have been passed. “To what purpose,” it was said in Marbury v. Madison (1803) “are powers
limited, and to what purpose is that limitation committed to writing, if these limits may, at any time, be
passed by those intended to be restrained? The distinction between a government with limited and
unlimited powers is abolished, if those limits do not confine the persons on whom they are imposed, and
if acts prohibited and acts allowed are of equal obligation.” The courts are not bound by mere forms, nor
are they to be misled by mere pretenses. They are at liberty, indeed, are under a solemn duty, to look at
the substance of things, whenever they enter upon the inquiry whether the legislature has transcended
the limits of its authority. If, therefore, a statute purporting to have been enacted to protect the public
health, the public morals, or the public safety, has no real or substantial relation to those objects, or is a
palpable invasion of rights secured by the fundamental law, it is the duty of the courts to so adjudge, and
thereby give effect to the constitution.
Keeping in view these principles, as governing the relations of the judicial and legislative
departments of government with each other, it is difficult to perceive any ground for the judiciary to
declare that the prohibition by Kansas of the manufacture or sale, within her limits, of intoxicating liquors
for general use there as a beverage, is not fairly adapted to the end of protecting the community against
the evils which confessedly result from the excessive use of ardent spirits. There is no justification for
holding that the state, under the guise merely of police regulations, is here aiming to deprive the citizen
of his constitutional rights; for we cannot shut out of view the fact, within the knowledge of all, that the
public health, the public morals, and the public safety, may be endangered by the general use of
intoxicating drinks; nor the fact established by statistics accessible to every one, that the idleness,
disorder, pauperism, and crime existing in the country, are, in some degree at least, traceable to this evil.
If, therefore, a state deems the absolute prohibition of the manufacture and sale within her limits, of
intoxicating liquors, for other than medical, scientific, and mechanical purposes, to be necessary to the
peace and security of society, the courts cannot, without usurping legislative functions, override the will
of the people as thus expressed by their chosen representatives. . . .
....
. . . [I]t is contended that, as the primary and principal use of beer is as a beverage; as their
respective breweries were erected when it was lawful to engage in the manufacture of beer for every
purpose; as such establishments will become of no value as property, or, at least, will be materially
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diminished in value, if not employed in the manufacture of beer for every purpose,--the prohibition upon
their being so employed is, in effect, a taking of property for public use without compensation, and
depriving the citizen of his property without due process of law. In other words, although the state, in the
exercise of her police powers, may lawfully prohibit the manufacture and sale, within her limits, of
intoxicating liquors to be used as a beverage, legislation having that object in view cannot be enforced
against those who, at the time, happen to own property, the chief value of which consists in its fitness for
such manufacturing purposes, unless compensation is first made for the diminution in the value of their
property, resulting from such prohibitory enactments.
This interpretation of the fourteenth amendment is inadmissible. It cannot be supposed that the
states intended, by adopting that amendment, to impose restraints upon the exercise of their powers for
the protection of the safety, health, or morals of the community. . . .
The principal that no person shall be deprived of life, liberty, or property without due process of
law … has never been regarded as incompatible with the principle, equally vital, because essential to the
peace and safety of society, that all property in this country is held under the implied obligation that the
owner’s use of it shall not be injurious to the community. . . . .
....
As already stated, the present case must be governed by principles that do not involve the power
of eminent domain, in the exercise of which property may not be taken for public use without
compensation. A prohibition simply upon the use of property for purposes that are declared, by valid
legislation, to be injurious to the health, morals, or safety of the community, cannot, in any just sense, be
deemed a taking or an appropriation of property for the public benefit. Such legislation does not disturb
the owner in the control or use of his property for lawful purposes, nor restrict his right to dispose of it,
but is only a declaration by the state that its use by any one, for certain forbidden purposes, is prejudicial
to the public interests. Nor can legislation of that character come within the fourteenth amendment, in
any case, unless it is apparent that its real object is not to protect the community, or to promote the
general well-being, but, under the guise of police regulation, to deprive the owner of his liberty and
property, without due process of law. The power which the states have of prohibiting such use by
individuals of their property, as will be prejudicial to the health, the morals, or the safety of the public, is
not, and, consistently with the existence and safety of organized society, cannot be, burdened with the
condition that the state must compensate such individual owners for pecuniary losses they may sustain,
by reason of their not being permitted, by a noxious use of their property, to inflict injury upon the
community. The exercise of the police power by the destruction of property which is itself a public
nuisance, or the prohibition of its use in a particular way, whereby its value becomes depreciated, is very
different from taking property for public use, or from depriving a person of his property without due
process of law. In the one case, a nuisance only is abated; in the other, unoffending property is taken
away from an innocent owner. It is true, when the defendants in these cases purchased or erected their
breweries, the laws of the state did not forbid the manufacture of intoxicating liquors. But the state did
not thereby give any assurance, or come under an obligation, that its legislation upon that subject would
remain unchanged. . . .
....
JUSTICE FIELD, dissenting

. . . . I agree to so much of the opinion as asserts that there is nothing in the constitution or laws of
the United States affecting the validity of the act of Kansas prohibiting the sale of intoxicating liquors
manufactured in the state, except for the purposes mentioned. But I am not prepared to say that the state
can prohibit the manufacture of such liquors within its limits if they are intended for exportation, or
forbid their sale within its limits, under proper regulations for the protection of the health and morals of
the people, if congress has authorized their importation, though the act of Kansas is broad enough to
include both such manufacture and sale.
....
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