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Chapter 8: The New Deal and Great Society Era - Separation of Powers

National Broadcasting Co. v. United States, 319 U.S. 190 (1943)

In 1934, Congress passed the Communications Act, which created the Federal Communications
Commission (FCC) and a system of regulating and licensing individual radio stations so as to encourage the “use of
radio in the public interest.” In 1941, the FCC issued the Chain Broadcasting Regulations. The regulations were
aimed at radio networks, such as those operated by the National Broadcasting Co. (NBC), which simultaneously and
exclusively broadcast the same programming on multiple radio stations across the country. After an extended set of
hearings and public comment, the FCC found that over half of the country’s radio stations were affiliated with three
national networks, and those networks controlled 97% of nighttime broadcasting. A divided FCC concluded that
such networks were detrimental to the public interest-to-the extent that they restricted what individual stations
could play and impeded the ability of individual station managers to independently serve the public interest. The
requlations blocked stations locked into traditional metwork contracts from receiving new or renewed licenses to
broadcast.

The broadcasters immediately filed suit in federal district court in New York to enjoin the enforcement of
those regulations. The district court granted summary judgment to the government, and the broadcasters appealed
directly to the U.S. Supreme Court, which) heard the cases together. The broadcasters arqued that the
Communications Act unconstitutionally delegated vague and expansive powers to the FCC. In a 5-2 decision, the
Court upheld the regulations and affirmed the decision.of the lower court.

Congress soon shifted from a concern with radio monopolies to a concern with excessive FCC regulation.
The FCC continued to favor the development of local broadcasting over national broadcasting, with mixed effects. In
recognition of the larger environment of competition in. information provision, the Commission in 1985
significantly loosened its regulations to allow ownership of a large number of stations by a single company, allowing
a significant consolidation of the radio industry.

Would the Court in National Broadcasting Company, Co., have reached the same conclusion before the
New Deal? How much guidance did the statute provide to the. FCC? Is the “public interest” standard a sufficient
direction to an agency of legislative intent? Does the fact that some justices dissented over the question of whether
the FCC had sufficient statutory authority to issue these regqulations indicate that Congress did provide meaningful
legal gquidance to the FCC? Could there be disagreement over an agency’s statutory authority to take an action if
Congress had effectively delegated legislative power to the agency? What might qualify as an unconstitutional
delegation of legislative power after this decision?

JUSTICE FRANKFURTER, delivered the opinion of the Court.

The criterion governing the exercise of the Commission’s licensing power [in the
Communications Act] is the “public interest, convenience, or necessity.” In addition, [the Act] directs the
Commission that “In considering applications for licenses, and modifications and renewals thereof, when
and insofar as there is demand for the same, the Commission shall make such distribution of licenses,
frequencies, hours of operation, and of power among the several States and communities as to provide a
fair, efficient, and equitable distribution of radio service to each of the same.”



The Act itself establishes that the Commission’s powers are not limited to the engineering and
technical aspects of regulation of radio communication. Yet we are asked to regard the Commission as a
kind of traffic officer, policing the wave lengths to prevent stations from interfering with each other. But
the Act does not restrict the Commission merely to supervision of the traffic. It puts upon the
Commission the burden of determining the composition of that traffic. The facilities of radio are not large
enough to accommodate all who wish to use them. Methods must be devised for choosing from among
the many who apply. And since Congress itself could not do this, it committed the task to the
Commission.

The Commission was, however, not left at large in performing this duty. The touchstone
provided by Congress was the “public interest, convenience, or necessity,” a criterion which “is as
concrete as the complicated factors for judgment in such a field of delegated authority permit.” . ..

The “public interest” to be served under the Communications Act is thus the interest of the
listening public in “the larger and more effective use of radio.” . . . The facilities of radio are limited and
therefore precious; they cannot be left to wasteful use without detriment to the public interest. “An
important element of public interest and convenience affecting the issue of a license is the ability of the
licensee to render the best practicable service to the community reached by his broadcasts.” FCC wv.
Sanders Radio Station (1940). The Commission’s licensing function cannot be discharged, therefore, merely
by finding that there are no technological objections to the granting of a license. If the criterion of “public
interest” were limited to such matters, how could the Commission choose between two applicants for the
same facilities, each of whom is financially' and technically qualified to operate a station? Since the very
inception of federal regulation by radio, comparative considerations as to the services to be rendered
have governed the application of the standard of “public interest, convenience, or necessity.” . . .

The avowed aim of the Communications Act of 1934 was to secure the maximum benefits of
radio to all the people of the United States. To that end Congress endowed the Communications
Commission with comprehensive powers, to promote and realize the vast potentialities of radio. . ..

In essence, the Chain Broadcasting Regulations represent a particularization of the Commission’s
conception of the “public interest” sought to be safeguarded by Congress in enacting the
Communications Act of 1934. The basic consideration of policy underlying the Regulations is succinctly
stated in its Report: “With the number of radio channels limited by natural factors, the public interest
demands that those who are entrusted with the available channels shall make the fullest and most
effective use of them. If a licensee enters into a contract with a network organization which limits his
ability to make the best use of the radio facility assigned him, he'is not serving the public interest. . .. “

We would be asserting our personal views regarding the effective utilization of radio were we to
deny that the Commission was entitled to find that the large public aims of the Communications Act of
1934 comprehend the considerations which moved the Commission in promulgating the Chain
Broadcasting Regulations. True enough, the Act does not explicitly say that the Commission shall have
power to deal with network practices found inimical to the public interest. But Congress was acting in a
field of regulation which was both new and dynamic. . . . In the context of the developing problems to
which it was directed, the Act gave the Commission not niggardly but expansive powers. . . .

.. .. While Congress did not give the Commission unfettered discretion to regulate all phases of
the radio industry, it did not frustrate the purposes for which the Communications Act of 1934 was
brought into being by attempting an itemized catalogue of the specific manifestations of the general
problems for the solution of which it was establishing a regulatory agency. . . . Congress did what
experience had taught it in similar attempts at regulation, even in fields where the subject-matter of
regulation was far less fluid and dynamic than radio. The essence of that experience was to define broad
areas for regulation and to establish standards for judgment adequately related in their application to the
problems to be solved.



The report of the Senate Committee on Interstate Commerce, which submitted this amendment,
stated that under the bill the Commission was given “complete authority . . . to control chain
broadcasting.” . . .

It would be sheer dogmatism to say that the Commission made out no case for its allowable
discretion in formulating these Regulations. Its long investigation disclosed the existences of practices
which it regarded as contrary to the “public interest.” The Commission knew that the wisdom of any
action it took would have to be tested by experience . . . . The problems with which the Commission
attempted to deal could not be solved at once and for all time by rigid rules-of-thumb. The Commission
therefore did not bind itself inflexibly to the licensing policies expressed in the Regulations. In each case
that comes before it the Commission must still exercise an ultimate judgment whether the grant of a
license would serve the “public interest, convenience, or necessity.” If time and changing circumstances
reveal that the “public interest” is not served by application of the Regulations, it must be assumed that
the Commission will act in accordance with its statutory obligations.

Here, as in New York Central Securities Corp. v. United States (1932), the claim is made that the
standard of “public interest” governing the exercise of the powers delegated to the Commission by
Congress is so vague and indefinite that, if it be construed as comprehensively as the words alone permit,
the delegation of legislative authority is unconstitutional. But, as we held in that case, “It is a mistaken
assumption that this is a mere general reference to ‘public welfare without any standard to guide
determinations. The purpose of the Act, the requirements. it imposes, and the context of the provision in
question show the contrary.” . . . Compare Panama Refining Co. v. Ryan (1935) . . ..

We come, finally, to an appeal to the First Amendment. The Regulations, even if valid in all other
respects, must fall because they abridge, say the appellants, their right of free speech. If that be so, it
would follow that every person whose application for'a license to operate a station is denied by the
Commission is thereby denied his constitutional right of free speech. . . . But Congress did not authorize
the Commission to choose among applicants upon the basis of their political, economic or social views, or
upon any other capricious basis. If it did, or if.the Commission by these Regulations proposed a choice
among applicants upon some such basis, the issue-before us would be wholly different. . . . The right of
free speech does not include, however, the right to use the facilities of radio without a license. The
licensing system established by Congress in the Communications Act of 1934 was a proper exercise of its
power over commerce. The standard it provided for the licensing of stations was the “public interest,
convenience, or necessity.” Denial of a station license on thatiground, if valid under the Act, is not a
denial of free speech.

Affirmed.
JUSTICE BLACK and JUSTICE RUTLEDGE took no part in the consideration or decision of these cases.
JUSTICE MURPHY, joined by JUSTICE ROBERTS, dissenting.

I do not question the objectives of the proposed regulations, and it is not my desire by narrow
statutory interpretation to weaken the authority of government agencies to deal efficiently with matters
committed to their jurisdiction by the Congress. Statutes of this kind should be construed so that the
agency concerned may be able to cope effectively with problems which the Congress intended to correct,
or may otherwise perform the functions given to it. But we exceed our competence when we gratuitously
bestow upon an agency power which the Congress has not granted. Since that is what the Court in
substance does today, I dissent.



.. .. To construe the licensing sections [of the Communications Act] as granting authority to
require fundamental and revolutionary changes in the business methods of the broadcasting networks --
methods which have been in existence for several years and which have not been adjudged unlawful --
would inflate and distort their true meaning and extend them beyond the limited purposes which they
were intended to serve.

If this were a case in which a station license had been withheld from an individual applicant or
licensee because of special relations or commitments that would seriously compromise or limit his ability
to provide adequate service to the listening public, I should be less inclined to make any objection. As an
incident of its authority to determine the eligibility of an individual applicant in an isolated case, the
Commission might possibly consider such factors. In the present case, however, the Commission has
reversed the order of things. Its real objective is to regulate the business practices of the major networks,
thus bringing within the range of its regulatory power the chain broadcasting industry as a whole. By
means of these regulations and the enforcement program, the Commission would not only extend its
authority over business activities which represent interests and investments of a very substantial
character, which have not been put under its jurisdiction by the Act, but would greatly enlarge its control
over an institution that has now become a rival of the press and pulpit as a purveyor of news and
entertainment and a medium of public discussion. To assume a function and responsibility of such wide
reach and importance in the life of the nation, as a mere incident of its duty to pass on individual
applications for permission to operate a radio station and.use a specific wave length, is an assumption of
authority to which I am not willing to lend my’ assent:

Again I do not question the need of regulation in this field, or the authority of the Congress to
enact legislation that would vest in the Commission such power as it requires to deal with the problem. . .
. It is possible that the remedy indicated by the proposed regulations is the appropriate one, whatever its
effect may be on the sustaining programs, advertising contracts, and other characteristics of chain
broadcasting as it is now conducted in this country. I.do not believe, however, that the Commission was
justified in claiming the responsibility and authority it has assumed to exercise without a clear mandate
from the Congress.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile ()
  /CalRGBProfile (Apple RGB)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 0
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo false
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /Courier
    /Courier-Bold
    /Courier-BoldOblique
    /Courier-Oblique
    /Helvetica
    /Helvetica-Bold
    /Helvetica-BoldOblique
    /Helvetica-Oblique
    /Symbol
    /Times-Bold
    /Times-BoldItalic
    /Times-Italic
    /Times-Roman
    /ZapfDingbats
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ([Based on 'Courier Export PDF'] [Based on 'Courier Export PDF'] [Based on 'Courier Export PDF'] [Based on 'Courier Export PDF'] )
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames false
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo true
      /AddRegMarks false
      /BleedOffset [
        9
        0
        9
        9
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName (sRGB IEC61966-2.1)
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 12
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


