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Ex parte Quirin et al., 317 U.S. 1 (1942)
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In June 1942, eight German would-be saboteurs were brought by Nazi submarines to beaches in New York
and Florida with orders to mix with the civilian population and do as much damage as possible to war-related
manufacturing plants. All had lived in the United States but had returned to Germany before the war (one was in
fact an American citizen). Because of this background, they had been recruited and trained as saboteurs and sent
back to the United States. They did not prove to be enthusiastic volunteers, however, and two of them soon exposed
the group to the Federal Bureau of Investigation. The government was otherwise unaware of their presence and was
indeed reluctant to believe their story that foreign military personnel had been successfully landed on American
shores undetected.
They were arrested and charged before a secret military commission, organized under presidential order.
They were tried on July 2, 1942, and sentenced to death (the president commuted the sentence of the two who had
cooperated with their capture). The prisoners petitioned the Supreme Court, challenging the constitutional authority
of the military commission that had tried and sentenced them. The administration signaled that it was unlikely to
wait for the Court’s decision and would likely execute the prisoners with or without the Court’s blessing. The
justices rushed to provide an order denying the petition from the prisoners on July 31. The prisoners were executed a
week later. The Court released its full opinion in the case in the fall. Particular prominent in the Court’s analysis
was the idea of the “unlawful combatant,” who could be subject to detention and execution outside the normal
protections of the laws of war. The Quirin case gained new significance as a key precedent for the second Bush
administration’s detention policies.
CHIEF JUSTICE STONE delivered the opinion of the Court.

....
Petitioners’ main contention is that the President is without any statutory or constitutional
authority to order the petitioners to be tried by military tribunal for offenses with which they are charged;
that in consequence they are entitled to be tried in the civil courts with the safeguards, including trial by
jury, which the Fifth and Sixth Amendments guarantee to all persons charged in such courts with
criminal offenses. In any case it is urged that the President’s Order, in prescribing the procedure of the
Commission and the method for review of its findings and sentence, and the proceedings of the
Commission under the Order, conflict with Articles of War adopted by Congress -- particularly Articles
38, 43, 46, 50 1/2 and 70 -- and are illegal and void.
The Government challenges each of these propositions. But regardless of their merits, it also
insists that petitioners must be denied access to the courts, both because they are enemy aliens or have
entered our territory as enemy belligerents, and because the President’s Proclamation undertakes in
terms to deny such access to the class of persons defined by the Proclamation, which aptly describes the
character and conduct of petitioners. It is urged that if they are enemy aliens or if the Proclamation has
force, no court may afford the petitioners a hearing. But there is certainly nothing in the Proclamation to
preclude access to the courts for determining its applicability to the particular case. And neither the
Proclamation nor the fact that they are enemy aliens forecloses consideration by the courts of petitioners’
contentions that the Constitution and laws of the United States constitutionally enacted forbid their trial
by military commission. As announced in our per curiam opinion, we have resolved those questions by

1

Copyright OUP 2013

Co
py
rig
ht

O
UP

20
13

our conclusion that the Commission has jurisdiction to try the charge preferred against petitioners. There
is therefore no occasion to decide contentions of the parties unrelated to this issue. We pass at once to the
consideration of the basis of the Commission’s authority.
....
The Constitution . . . invests the President, as Commander in Chief, with the power to wage war
which Congress has declared, and to carry into effect all laws passed by Congress for the conduct of war
and for the government and regulation of the Armed Forces, and all laws defining and punishing
offenses against the law of nations, including those which pertain to the conduct of war.
....
From the very beginning of its history this Court has recognized and applied the law of war as
including that part of the law of nations which prescribes, for the conduct of war, the status, rights and
duties of enemy nations as well as of enemy individuals. By the Articles of War, and especially Article 15,
Congress has explicitly provided, so far as it may constitutionally do so, that military tribunals shall have
jurisdiction to try offenders or offenses against the law of war in appropriate cases. . . . And the President,
as Commander in Chief, by his Proclamation in time of war has invoked that law. By his Order creating
the present Commission he has undertaken to exercise the authority conferred upon him by Congress,
and also such authority as the Constitution itself gives the Commander in Chief, to direct the
performance of those functions which may constitutionally be performed by the military arm of the
nation in time of war.
An important incident to the conduct of war is the adoption of measures by the military
command not only to repel and defeat the enemy, but to seize and subject to disciplinary measures those
enemies who in their attempt to thwart or impede our military effort have violated the law of war. It is
unnecessary for present purposes to determine to what extent the President as Commander in Chief has
constitutional power to create military commissions without the support of Congressional legislation. For
here Congress has authorized trial of offenses against the law of war before such commissions. We are
concerned only with the question whether it is within the constitutional power of the National
Government to place petitioners upon trial before a military commission for the offenses with which they
are charged. . . .
By universal agreement and practice, the law of war draws a distinction between the armed
forces and the peaceful populations of belligerent nations and also between those who are lawful and
unlawful combatants. Lawful combatants are subject to capture and detention as prisoners of war by
opposing military forces. Unlawful combatants are likewise subject to capture and detention, but in
addition they are subject to trial and punishment by military tribunals for acts which render their
belligerency unlawful. . . .
Such was the practice of our own military authorities before the adoption of the Constitution, and
during the Mexican and Civil Wars.
Paragraph 83 of General Order No. 100 of April 24, 1863, directed that: “Scouts or single soldiers,
if disguised in the dress of the country, or in the uniform of the army hostile to their own, employed in
obtaining information, if found within or lurking about the lines of the captor, are treated as spies, and
suffer death.” . . . These and related provisions have been continued in substance by the Rules of Land
Warfare promulgated by the War Department for the guidance of the Army. . . .
....
Citizenship in the United States of an enemy belligerent does not relieve him from the
consequences of a belligerency which is unlawful because in violation of the law of war. Citizens who
associate themselves with the military arm of the enemy government, and with its aid, guidance and
direction enter this country bent on hostile acts, are enemy belligerents within the meaning of the Hague
Convention and the law of war. . . .
....
Presentment by a grand jury and trial by a jury of the vicinage where the crime was committed
were at the time of the adoption of the Constitution familiar parts of the machinery for criminal trials in
the civil courts. But they were procedures unknown to military tribunals, which are not courts in the
sense of the Judiciary Article, Ex parte Vallandigham (1864) . . . and which in the natural course of events
are usually called upon to function under conditions precluding resort to such procedures. As this Court
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has often recognized, it was not the purpose or effect of § 2 of Article III, read in the light of the common
law, to enlarge the then existing right to a jury trial. The object was to preserve unimpaired trial by jury in
all those cases in which it had been recognized by the common law and in all cases of a like nature as they
might arise in the future . . . but not to bring within the sweep of the guaranty those cases in which it was
then well understood that a jury trial could not be demanded as of right.
....
Section 2 of the Act of Congress of April 10, 1806, derived from the Resolution of the Continental
Congress of August 21, 1776, imposed the death penalty on alien spies “according to the law and usage of
nations, by sentence of a general court martial.” This enactment must be regarded as a contemporary
construction of both Article III, § 2, and the Amendments as not foreclosing trial by military tribunals,
without a jury, of offenses against the law of war committed by enemies not in or associated with our
Armed Forces. It is a construction of the Constitution which has been followed since the founding of our
Government, and is now continued in the 82nd Article of War. Such a construction is entitled to the
greatest respect. Stuart v. Laird (1803); Field v. Clark (1892); United States v. Curtiss-Wright Corp. (1936). It
has not hitherto been challenged, and, so far as we are advised, it has never been suggested in the very
extensive literature of the subject that an alien spy, in time of war, could not be tried by military tribunal
without a jury.
....
Petitioners, and especially petitioner Haupt, stress the pronouncement of this Court in the
Milligan case, that the law of war “can never be applied to citizens in states which have upheld the
authority of the government, and where the courts are open and their process unobstructed.” Elsewhere
in its opinion, the Court was at pains to point out that Milligan, a citizen twenty years resident in Indiana,
who had never been a resident of any of the states in rebellion, was not an enemy belligerent either
entitled to the status of a prisoner of war or subject to the penalties imposed upon unlawful belligerents.
We construe the Court’s statement as to the inapplicability of the law of war to Milligan’s case as having
particular reference to the facts before it. From them the Court concluded that Milligan, not being a part
of or associated with the armed forces of the enemy, was a non-belligerent, not subject to the law of war
save as -- in circumstances found not there to be present, and not involved here -- martial law might be
constitutionally established.
The Court’s opinion is inapplicable to the case presented by the present record. We have no
occasion now to define with meticulous care the ultimate boundaries of the jurisdiction of military
tribunals to try persons according to the law of war. It is enough that petitioners here, upon the conceded
facts, were plainly within those boundaries, and were held in good faith for trial by military commission,
charged with being enemies who, with the purpose of destroying war materials and utilities, entered, or
after entry remained in, our territory without uniform -- an offense against the law of war. We hold only
that those particular acts constitute an offense against the law of war which the Constitution authorizes to
be tried by military commission.
....
We need not inquire whether Congress may restrict the power of the Commander in Chief to
deal with enemy belligerents. For the Court is unanimous in its conclusion that the Articles in question
could not at any stage of the proceedings afford any basis for issuing the writ. But a majority of the full
Court are not agreed on the appropriate grounds for decision. Some members of the Court are of opinion
that Congress did not intend the Articles of War to govern a Presidential military commission convened
for the determination of questions relating to admitted enemy invaders, and that the context of the
Articles makes clear that they should not be construed to apply in that class of cases. Others are of the
view that -- even though this trial is subject to whatever provisions of the Articles of War Congress has in
terms made applicable to “commissions” -- the particular Articles in question, rightly construed, do not
foreclose the procedure prescribed by the President or that shown to have been employed by the
Commission, in a trial of offenses against the law of war and the 81st and 82nd Articles of War, by a
military commission appointed by the President.
Accordingly, we conclude that Charge I, on which petitioners were detained for trial by the
Military Commission, alleged an offense which the President is authorized to order tried by military
commission; that his Order convening the Commission was a lawful order and that the Commission was
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lawfully constituted; that the petitioners were held in lawful custody and did not show cause for their
discharge. It follows that the orders of the District Court should be affirmed, and that leave to file
petitions for habeas corpus in this Court should be denied.
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JUSTICE MURPHY took no part in the decision of these cases.
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