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Maine v. Taylor, 477 U.S. 131 (1986)



Robert Taylor imported more than 100,000 live golden shiners to be sold as bait in the sport fishing business he operated in Maine.  The transportation of these minnows violated Maine laws against importing live baitfish and a federal which criminalized any effort “to import . . . or purchase in interstate or foreign commerce ... any fish or wildlife taken, possessed, transported, [image: image1.wmf]
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or sold in violation of any law or regulation of any State.” Taylor claimed the Maine law was an unconstitutional burden on interstate commerce.  The local federal district court agreed, but that decision was reversed by the Court of Appeals for the First Circuit.  Maine appealed to the Supreme Court of the United States.


The Supreme Court by an 8-1 vote declared that the Maine law was constitutional.  Justice Blackmun’s majority opinion hold that the justices should defer to lower federal court fact-finding that Maine had no alternative means for protecting state fisheries from out-of-state parasites.  Why did Justice Blackmun defer to lower federal court fact-findings in this case?  Why did Justice Stevens not defer?  Who has the better of that argument?  Maine in 1986 was the only state that banned out-of-state baitfish.  How did both the majority opinion and dissent interpret this fact?

JUSTICE BLACKMUN delivered the opinion of the Court.

. . . .


The Commerce Clause of the Constitution grants Congress the power “[t]o regulate Commerce with foreign Nations, and [image: image2.wmf]
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among the several States, and with the Indian Tribes.” “Although the Clause thus speaks in terms of powers bestowed upon Congress, the Court long has recognized that it also limits the power of the States to erect barriers against interstate trade.” Maine's statute restricts interstate trade in the most direct manner possible, blocking all inward shipments of live baitfish at the State's border. Still, . . . this fact alone does not render the law unconstitutional. The limitation imposed by the Commerce Clause on state regulatory power “is by no means absolute,” and “the States retain authority under their general police powers to regulate matters of ‘legitimate local concern,’ even though interstate commerce may be affected.”[image: image3.wmf]

 


In determining whether a State has overstepped its role in regulating interstate commerce, this Court has distinguished between state statutes that burden interstate transactions only incidentally, and those that affirmatively discriminate against such transactions. While statutes in the first group violate the Commerce Clause only if the burdens they impose on interstate trade are “clearly excessive in relation to the putative local benefits,” Pike v. Bruce Church, Inc. (1970), statutes in the second group are subject to more demanding scrutiny. . . .  [O]nce a state law is shown to discriminate against interstate commerce “either on its face or in practical effect,” the burden falls on the State to demonstrate both that the statute “serves a legitimate local purpose,” and that this purpose could not be served as well by available nondiscriminatory means. 

. . . .

. . . .  [T]the District Court, after an independent review of the evidence, . . . found that Maine “clearly has a legitimate and substantial purpose in prohibiting the importation of live bait fish,” because “substantial uncertainties” surrounded the effects that baitfish parasites would have on the State's unique population of wild fish, and the consequences of introducing nonnative species were similarly [image: image4.wmf]
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unpredictable.  Second, the court concluded that less discriminatory means of protecting against these threats were currently unavailable, and that, in particular, testing procedures for baitfish parasites had not yet been devised.  Even if procedures of this sort [image: image5.wmf]
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could be effective, the court found that their development probably would take a considerable amount of time.


Although the Court of Appeals did not expressly set aside the District Court's finding of a legitimate local purpose, it noted that several factors “cast doubt” on that finding.  First, Maine was apparently the only State to bar all importation of live baitfish. Second, Maine accepted interstate shipments of other freshwater fish, subject to an inspection requirement. Third, “an aura [image: image6.wmf]
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of economic protectionism” surrounded statements made in 1981 by the Maine Department of Inland Fisheries and Wildlife in opposition to a proposal by appellee himself to repeal the ban. Finally, the court noted that parasites and nonnative species could be transported into Maine in shipments of nonbaitfish, and that nothing prevented fish from simply swimming into the State from New Hampshire. 


Despite these indications of protectionist intent, the Court of Appeals rested its invalidation of Maine's import ban on a different basis, concluding that Maine had not demonstrated that any legitimate local purpose served by the ban could not be promoted equally well without discriminating so heavily against interstate commerce. Specifically, the court found it “difficult to reconcile” Maine's claim that it could not rely on sampling and inspection with the State's reliance on similar procedures in the case of other freshwater fish. 


. . . .


Although the proffered justification for any local discrimination against interstate commerce must be subjected to “the strictest scrutiny,” the empirical component of that scrutiny, like any other form of factfinding, “ ‘is the basic responsibility of district courts, [image: image7.wmf]

{ "pageset": "Sce

rather than appellate courts.’”  As this Court frequently has emphasized, appellate courts are not to decide factual questions de novo, reversing any findings they would have [image: image8.wmf]
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made differently. . . . Accordingly, the “clearly erroneous” standard of review long has been applied to nonguilt findings of fact by district courts in criminal cases. . . .  We note . . . that no broader review is authorized here simply because this is a constitutional case, or because the factual findings at issue may determine the outcome of the case. 
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No matter how one describes the abstract issue whether “alternative means could promote this local purpose as well without discriminating against interstate commerce,” the more specific question whether scientifically accepted techniques exist for the sampling and inspection of live baitfish is one of fact, and the District Court's finding that such techniques have not been devised cannot be characterized as clearly erroneous. . . . That Maine has allowed the importation of other freshwater fish after inspection hardly demonstrates that the District Court clearly erred in crediting the corroborated and uncontradicted expert testimony that standardized inspection techniques had not yet been developed for baitfish.[image: image10.wmf]

 This is particularly so because the text of the permit statute suggests that it was designed specifically to regulate importation of salmonids, for which, the experts testified, testing procedures had been developed. 

. . . .


More importantly, we agree with the District Court that the “abstract possibility” of developing acceptable testing procedures, particularly when there is no assurance as to their effectiveness, does not make those procedures an “[a]vailabl[e] ... nondiscriminatory alternativ[e]” for purposes of the Commerce Clause. A State must make reasonable efforts to avoid restraining the free flow of commerce across its borders, but it is not required to develop new and unproven means of protection at an uncertain cost. Appellee, of course, is free to work on his own or in conjunction with other bait dealers to develop scientifically acceptable sampling and inspection procedures for golden shiners; if and when such procedures are developed, Maine no longer may be able to justify its import ban. The State need not join in those efforts, however, and it need not pretend they already have succeeded.


. . . .  [W]e agree with the District Court that Maine has a legitimate interest in guarding against imperfectly understood environmental risks, despite the possibility that they may ultimately prove to be negligible. “[T]he constitutional principles underlying the commerce clause cannot be read as requiring the State of Maine to sit idly by and wait until potentially irreversible environmental damage has occurred or until the scientific community agrees on what disease organisms are or are not dangerous before it acts to avoid such consequences.”  Nor do we think that much doubt is cast on the legitimacy of Maine's purposes by what the Court of Appeals took to be signs of protectionist intent.[image: image11.wmf]

 Shielding in-state industries from out-of-state competition is almost never a legitimate local purpose, and state laws that amount to “simple economic protectionism” [image: image12.wmf]
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consequently have been subject to a “virtually per se rule of invalidity.” Philadelphia v. New Jersey (1978).[image: image13.wmf]
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  But there is little reason in this case to believe that the legitimate justifications the State has put forward for its statute are merely a sham or a “post hoc rationalization.” . . . The fact that Maine allows importation of salmonids, for which standardized sampling and inspection procedures are available, hardly demonstrates that Maine has no legitimate interest in prohibiting the importation of baitfish, for which such procedures have not yet been devised. Nor is this demonstrated by the fact that other States may not have enacted similar bans, especially [image: image14.wmf]
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given the testimony that Maine's fisheries are unique and unusually fragile. Finally, it is of little relevance that fish can swim directly into Maine from New Hampshire. As the Magistrate explained: “The impediments to complete success ... cannot be a ground for preventing a state from using its best efforts to limit [an environmental] risk.” 
The Commerce Clause significantly limits the ability of States and localities to regulate or otherwise burden the flow of interstate commerce, but it does not elevate free trade above all other values. As long as a State does not needlessly obstruct interstate trade or attempt to “place itself in a position of economic isolation,” Baldwin v. G.A.F. Seelig, Inc. (1935), it retains broad regulatory authority to protect the health and safety of its citizens and the integrity of its natural resources.[image: image15.wmf]

 The evidence in this case amply supports the District Court's findings that Maine's ban on the importation of live baitfish serves legitimate local purposes that could not adequately be served by available nondiscriminatory alternatives. This is not a case of arbitrary discrimination against interstate commerce; the [image: image16.wmf]
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record suggests that Maine has legitimate reasons, “apart from their origin, to treat [out-of-state baitfish] differently.” 

JUSTICE STEVENS, dissenting.

There is something fishy about this case. Maine is the only State in the Union that blatantly discriminates against out-of-state baitfish by flatly prohibiting their importation. Although golden shiners are already present and thriving in Maine (and, perhaps not coincidentally, the subject of a flourishing domestic industry), Maine excludes golden shiners grown and harvested (and, perhaps not coincidentally sold) in other States. This kind of stark discrimination [image: image17.wmf]
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against out-of-state articles of commerce requires rigorous justification by the discriminating State.  . . .


Like the District Court, the Court concludes that uncertainty about possible ecological effects from the possible presence of parasites and nonnative species in shipments of out-of-state shiners suffices to carry the State's burden of proving a legitimate public purpose. The Court similarly concludes that the State has no obligation to develop feasible inspection procedures that would make a total ban unnecessary. It seems clear, however, that the presumption should run the other way. Since the State engages in obvious discrimination against out-of-state commerce, it should be put to its proof. Ambiguity about dangers and alternatives should actually defeat, rather than sustain, the discriminatory measure.
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This is not to derogate the State's interest in ecological purity. But the invocation of environmental protection or public health has never been thought to confer some kind of special dispensation from the general principle of nondiscrimination in interstate commerce. “. . . . If Maine wishes to rely on its interest in ecological preservation, it must show that interest, and the infeasibility of other alternatives, with far greater specificity. Otherwise, it must further that asserted interest in a manner far less offensive to the notions of comity and cooperation that underlie the Commerce Clause.


. . . .
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