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Chapter 11: The Contemporary Era - Powers of the National Government

United States v. International Business Machine, 517 U.S. 843 (1996)

Congress imposed a tax on insurance premiums paid to foreign insurers that are not subject to the federal
income tax. International Business Machine (IBM), a U.S. corporation, regularly shipped products to foreign
subsidiaries and insured those shipments with foreign insurance providers. When the Internal Revenue Service
(IRS) determined that those insurance premiums were taxable, IBM filed suit for a refund in the Court of Federal
Claims. IBM argued that such a tax on the insurance of export shipments violated the export clause of the U.S.
Constitution, which bars any federal tax on “articles exported from any state.” The trial court agreed with IBM, and
the U.S. Court of Appeals for the Federal Circuit affirmed that ruling. The United States appealed to the U.S.
Supreme Court, which affirmed the lower courts in-a-6-2.decision. The majority concluded that a generally
applicable, nondiscriminatory federal tax on goodsin.export trausit was unconstitutional, and a tax on insurance
policies of such goods was functionally equivalent to a tax on the goods themselves.

How comparable is the export clause to other provisionis of the U.S. Constitution? Why might the Court
extend the ban on taxes beyond the exported articles themselves? Why would taxes that do not distinguish between
articles in export and other goods be unconstitutional? What.is the justification for the inclusion of the export clause
in the Constitution? How should that justification affect interpretation of the clause? Under what circumstances
should the Court be willing to overrule precedent?

JUSTICE THOMAS, delivered the opinion of the Court.

We resolve in this case whether the Export Clause of the Constitution permits the imposition of a
generally applicable, nondiscriminatory.federal tax on.goods in export transit. We hold that it does not.

The Export Clause states.simply and directly: “No Tax or-Duty shall be laid on Articles exported
from any State.” We have had few occasions to interpret the language of the Export Clause, but our cases
have broadly exempted from federal taxation not only export goods, but also services and activities
closely related to the export process. At the same time, we have attempted to limit the term “Articles
exported” to permit federal taxation of pre-export goods and services.

Our early cases upheld federal assessments on the manufacture of particular products ultimately
intended for export by finding that pre-export products are not “Articles exported.” . . . “The true
construction of the constitutional provision is that no burden by way of tax or duty can be cast upon the
exportation of articles, and does not mean that articles exported are relieved from the prior ordinary
burdens of taxation which rest upon all property similarly situated.” Cornell v. Coyne (1904). . . .

At the same time we were defining a domain within which nondiscriminatory taxes could
permissibly be imposed on goods intended for export, we were also making clear that the Export Clause
strictly prohibits any tax or duty, discriminatory or not, that falls on exports during the course of
exportation. Fairbank v. United States (1901). . . .



The Court has strictly enforced the Export Clause's prohibition against federal taxation of goods
in export transit, and we have extended that protection to certain services and activities closely related to
the export process. We have not, however, exempted pre-export goods and services from ordinary tax
burdens; nor have we exempted from federal taxation various services and activities only tangentially
related to the export process.

The Government concedes, as it did below, that this case is largely indistinguishable from Thames
& Mersey Marine Ins. Co. v. United States (1915) [which imposed a stamp tax on marine insurance] and
that, if Thames & Mersey is still good law, the tax assessed against IBM . . . violates the Export Clause. The
parties apparently agree that there is no legally significant distinction between the insurance policies at
issue in this case and those at issue in Thames & Mersey, and, accordingly, the Government asks that we
overrule Thames & Mersey.

The Government contends that our dormant Commerce Clause jurisprudence has shifted
dramatically and that our traditional understanding of the Export Clause, which is based partly on an
outmoded view of the Commerce Clause, can no longer be justified. It is true that some of our early
Export Clause cases relied on an interpretation of the Commerce Clause that we have since rejected. In
Fairbank, for example, we analogized to Robbins v. Shelby County Taxing District (1887), in which we held
that “interstate commerce cannot be taxed at all [by the States], even though the same amount of tax
should be laid on domestic commerce, or that which is carried on solely within the state.” . . .

Our rejection in Complete Auto Transit, Inc. v-.Brady (1977) of much of our early dormant
Commerce Clause jurisprudence did not, however, signal a similar rejection of our Export Clause cases.
Our decades-long struggle over the meaning of the nontextual negative command of the dormant
Commerce Clause does not lead to the conclusion that'our interpretation of the textual command of the
Export Clause is equally fluid. At one time, the Court may have thought that the dormant Commerce
Clause required a strict ban on state taxation|of interstate:commerce, but the text did not require that
view. The text of the Export Clause, on the other hand; expressly prohibits Congress from laying any tax
or duty on exports. These textual disparities strongly suggest that shifts in the Court's view of the scope
of the dormant Commerce Clause should not, and-indeed cannot, govern our interpretation of the Export
Clause. . ..

The Import-Export Clause, which is textually similar to the Export Clause, says in relevant part,
“No State shall . . . lay any Imposts or Duties on Imports or Exports.” Though minor textual differences
exist and the Clauses are directed at different sovereigns, historically both have been treated as broad
bans on taxation of exports, and jin, several cases the Court has interpreted the provisions of the two
Clauses in tandem. . . . The Government argues that our longstanding parallel interpretations of the two
Clauses require judgment in its favor. We disagree.

.. .. Thames & Mersey has been controlling precedent for over 80 years, and the Government does
not, indeed could not, argue that the rule established there is “unworkable.” Despite the dissent's
speculative protestations to the contrary, there is simply no evidence that Thames & Mersey has caused or
will cause uncertainty in commercial export transactions. . . .

What the Government does argue is that our Import-Export Clause cases require us to overrule
Thames & Mersey. We have good reason to hesitate before adopting the analysis of our recent Import-
Export Clause cases into our Export Clause jurisprudence. . . . Though we have frequently interpreted the
Clauses together, our more recent Import-Export Clause cases, on which the Government relies, caution
that meaningful textual differences exist and should not be overlooked. The Export Clause prohibits
Congress from laying any “Tax or Duty” on exports, while the Import-Export Clause prevents the States
from laying any “Imposts or Duties” on imports or exports. . . . Though we found in Michelin Tire Corp. v.
Wages (1976) that a nondiscriminatory state property tax does not transgress the policy dictates of the



Import-Export Clause, we also recognized that the Import-Export Clause is “not written in terms of a
broad prohibition of every 'tax,” and that impost and duty are narrower terms than tax. . . .

We are similarly hesitant to adopt the Import-Export Clause's policy-based analysis without
some indication that the Export Clause was intended to alleviate the same “evils” to which the Import-
Export Clause was directed. Unlike the Import-Export Clause, which was intended to protect federal
supremacy in international commerce, to preserve federal revenue from import duties and imposts, and
to prevent coastal States with ports from taking unfair advantage of inland States, the Export Clause
serves none of those goals. Indeed, textually, the Export Clause does quite the opposite. It specifically
prohibits Congress from regulating international commerce through export taxes, disallows any attempt
to raise federal revenue from exports, and has no direct effect on the way the States treat imports and
exports.

.. . . The Government's policy argument - that the Framers intended the Export Clause to
narrowly alleviate the fear of northern repression through taxation of southern exports by prohibiting
only discriminatory taxes - cannot be squared with the broad language of the Clause. The better reading,
that adopted by our earlier cases, is that the Framers sought to alleviate their concerns by completely
denying to Congress the power to tax exports at all.

.... This case, as it comes to us, is a hybrid in which the tax both burdens exports during transit
and - as the Government concedes and ‘our earlier cases held - is essentially a tax on the goods
themselves. . ..

We conclude that the Export Clause does not permit assessment of nondiscriminatory federal
taxes on goods in export transit. Reexamination of the question whether a particular assessment on an
activity or service is so closely connected to the goods as to amount to a tax on the goods themselves must
await another day. . . . The judgment of the Court of Appeals for the Federal Circuit is affirmed.

JUSTICE STEVENS took no part in the consideration or decision of this case.
JUSTICE KENNEDY, with whom JUSTICE GINSBURG joins, dissenting.

The Court today holds a federal ‘statute unconstitutional without giving heed to the simplest
reason for sustaining it. We granted certiorari on the question “whether, as applied to casualty insurance
for losses incurred during the shipment of goods from locations within the United States to purchasers
abroad, the tax . . . violates the Export Clause of the Constitution of the United States. A straightforward
answer to the question presented requires us to address the narrow issue of the continuing validity of our
holding in Thames & Mersey Marine Ins. Co. v. United States (1915), that a general tax on certain insurance
premiums, as applied to exporters, is a prohibited tax on export goods.

Rejecting this course, the Court ventures upon a broad constitutional inquiry not even implicated
by the statute. To do so, it rewrites the question presented. . . . In so reformulating the question, the Court
makes the assumption that [the] insurance tax is a tax on export goods, thereby adopting the premise of
Thames & Mersey that I had thought we were to address. In the end the Court assumes the statute to be
invalid rather than deciding it to be so. . . . Worse yet, the Court's assumption is wrong; because [the] tax
is a service distinct from the goods and is not a proxy for taxing the goods, it does not fall within the
prohibition of the Export Clause. . . .

Resolution of the case requires us to determine whether the Export Clause has any bearing on
taxes on services like insurance provided to exporters, where the service itself is not exported. The plain



text of the Clause casts much doubt on the proposition. It states: “No Tax or Duty shall be laid on Articles
exported from any State.” . ..

To give Congress the respect it is owed, we must decide whether the statute is in fact
unconstitutional as applied, not make the borderline call that the Government's litigation position bars us
from reaching a question which, as the Court seems to agree, is presented by the case. In interpreting
statutes, for example, we have long observed “the elementary rule . . . that every reasonable construction
must be resorted to, in order to save a statute from unconstitutionality.” . . .

There may be instances, even in constitutional cases, when we should eschew alternative theories
for sustaining a statute. For example, we might do so if the theories depend upon different provisions of
law or require factual development and legal analysis far afield from that done by the parties or the
courts below. That is not this case. The question whether the Export Clause applies to taxes on distinct
export-related services requires most of the same inquiries the majority undertakes: construing the text of
the Export Clause, considering its history and purpose, and reviewing our precedents. It also requires
explicit reexamination of the reasoning of Thames and Mersey (1915), which the Government has asked us
to overrule, in particular the idea that a tax on insurance premiums is a tax on the goods. The last is the
only step the Court refuses to take.

.... It would appear, from today's decision, that if a company has an open policy from a foreign
insurer covering the domestic leg of the journey for all shipments, the IRS must untangle what portion of
the insurance covered goods that had commenced the process of exportation, and then prorate the tax. So
too would proration (or some other accommodation) appear necessary if the policy is taken out on a
single shipment but part of the shipment is delivered within the country and part abroad.

In addition, the Court's decision draws"the IRS into the factual morass of determining when
exportation has begun. That will often be less clear than it is here. . . .

In my view, the Framers understood the Export Clause to prohibit what its text says: any federal
tax “laid on Articles exported,” not taxes on services-like insurance that may have indirect effect on the
cost of exporting. . ..

.. .. As the Convention records indicate, depriving the Federal Government of the power to tax
even export goods was a contentious, issue, given the concern that it would cut off a needed source of
revenue as well as disable Congress from using export taxes as.an instrument of policy. . . . There is no
cause for extending the Export Clause beyond the bargain struck at the Convention and embodied in its
text.

There is other compelling historical evidence weighing against Thames & Mersey's view of the
Export Clause as a prohibition extending even to taxes on services that have the indirect effect of raising
exportation costs. In 1797 the Fifth Congress passed “An Act laying Duties on stamped Vellum,
Parchment and Paper.” Among its provisions was as a stamp duty upon [insurance policies on ships and
goods in transit]. . . . The duties survived until the unpopular Federalist tax system, which was felt to bear
too heavily upon those least able to pay, was abolished soon after Jefferson took office.

.. .. The 1797 statute should dispel any doubt on the issue. Taxes on insurance do not offend the
Export Clause. It is not likely, moreover, that the Act was passed to circumvent the Export Clause. The
early Congresses were scrupulous in honoring the Export Clause by making specific exemptions for
exports in laws imposing general taxes on goods. . . . Their refusal to grant exporters similar exemptions
from insurance taxes indicates that those taxes were not viewed as equivalent to taxes on goods.

We have discarded, in Import-Export Clause cases, the idea afoot in . . . Thames & Mersey that a
tax on services necessary to the export process is equivalent to a tax on goods. . . .



The Court's effort to justify its decision on the grounds of stare decisis is unconvincing. Stare
decisis does not protect a constitutional decision where the reasoning is as poor as it is in Thames &
Mersey. . ..

The insurance premiums taxed here, like those taxed in Thames & Mersey, bear some relation to
the value of the goods, but this does not make them a proxy for a tax on the goods. . . . Given the
stipulated, undeniable premise that premiums are graded by risk of loss, they are not a predictable proxy
for a Congress intent upon taxing export value. Premiums are a rough proxy, however, for the income of
foreign insurers, which is why a Congress intent on eliminating the income tax advantages of those
insurers would structure [the tax] as it did.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile ()
  /CalRGBProfile (Apple RGB)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 0
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo false
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /Courier
    /Courier-Bold
    /Courier-BoldOblique
    /Courier-Oblique
    /Helvetica
    /Helvetica-Bold
    /Helvetica-BoldOblique
    /Helvetica-Oblique
    /Symbol
    /Times-Bold
    /Times-BoldItalic
    /Times-Italic
    /Times-Roman
    /ZapfDingbats
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ([Based on 'Courier Export PDF'] [Based on 'Courier Export PDF'] [Based on 'Courier Export PDF'] [Based on 'Courier Export PDF'] )
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames false
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo true
      /AddRegMarks false
      /BleedOffset [
        9
        0
        9
        9
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName (sRGB IEC61966-2.1)
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 12
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


