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The passage of the Patient Protection and Affordable Care Act of 2010 (ACA) sparked the most
heated partisan controversy in recent American constitutional politics. President Obama during his
presidential campaign and immediately upon taking office declared that, after addressing the inherited
financial crisis, the most important domestic priority was national health care legislation that cut spiraling
health care costs and guaranteed all Americans adequate health care. Efforts to pass a bipartisan bill failed,
with members of each party blaming the other for intransigence. The final version of the act was passed by a
straight-line party vote in the Senate and a near straight-line party vote in the House.

The National Federation of Independent Businesses (NFIB) is an advocacy group that opposes
laws and regulations that members believe harm small businesses. That organization vigorously opposed
the ACA. NFIB members were particularly critical of what became known as “the individual mandate.”
That provision, §5000A, required most persons to either purchase health insurance by 2014 or pay a
“penalty” based on their income and the cost of health insurance. The ACA also encouraged (threatened?)
states to expand Medicaid eligibility to all persons whose income was less than 133 percent above the
poverty line by providing cooperating states with additional federal funds but also cutting off all federal
Medicaid funds to states that refused to expand Medicaid coverage.

The NFIB, 26 states, and numerous individuals filed a series of lawsuits in federal courts claiming
that the individual mandate and expansion of Medicaid were unconstitutional. They argued that (a) the
Commerce Clause did not permit the federal government to require persons to participate in interstate
commerce, (b) the individual mandate was not an exercise of the federal taxing power because Congress had
explicitly labeled the mandate a “penalty,” not a “tax,” and (c) the expanded Medicaid provisions exceeded
the Congress’s spending powers by improperly coercing states to comply with federal policies. Democrats
and some conservative opponents of judicial activism insisted that the ACA was consistent with long-
standing precedents from McCulloch v. Maryland (1819) and the New Deal and that opponents had
jerry-rigged novel arquments solely for political purposes.

ACA opponents enjoyed some initial successes in both electoral and judicial settings. Republicans
in 2010 regained control of the House of Representatives and narrowed Democratic margins in the Senate.
Several, but not all, federal courts declared the individual mandate unconstitutional. With rare exceptions,
lower federal court judges divided on partisan lines when adjudicating lawsuits challenging the
constitutionality of requiring persons to purchase health insurance. Judges appointed by Republican
presidents tended to strike down the individual mandate. Judges appointed by Democrats tended to think
the individual mandate constitutional. Partisanship had less influence when lower federal courts
considered whether the expanded Medicaid provision violated the spending clause. That provision was
uniformly sustained.

By the time the constitutional challenge came before the Supreme Court the 2012 presidential
election cycle was in full swing. The incumbent president had made the ACA a top priority of his first
term, while his opponent, Mitt Romney, insisted that one of his top priorities was to “abolish . . . root and
branch” what Republicans dubbed “ObamaCare.” (Democrats considered Rommney’s opposition to be tinged
with irony since, when he was governor of Massachusetts, he advocated for a version of the individual
mandate that became a model for the ACA; in response, Romney maintained that policies appropriate for
one state were not necessarily appropriate for the entire country as part of a federal mandate.) During oral
arguments, the five conservative justices expressed grave doubts about whether the federal government had
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the power to require individuals to enter the marketplace for health insurance against their will, ever as
part of a comprehensive program to regulate the health care industry. As the Court’s term was ending the
country braced for a decision that would demonstrate whether the same ideological-partisan divide existing
in the Congress and in presidential election politics would be reproduced on the Supreme Cougt. Rundits
debated how a 5-4 decision to strike down the act would impact the presidential election and'the Court’s
reputation.

On the last day of the term, the Supreme Court, by a surprising 5-4 vote, sustained the individual
mandate. Joining the four more liberal justices on the Court (Breyer, Ginsburg, Sotomayor, and Kagan),
Chief Justice Roberts held that the individual mandate could be interpreted as a tax that Congress has a
right to impose under Article 1, Section 8, Paragraph 1. The surprise was partly that the justices voted to
sustain the mandate, but mostly that Chief Justice Roberts, rather than Justice Kennedy, was the swing
vote. It was the first time that this particular lineup of votes had occurred since Roberts joined the Court.
Speculation immediately began over whether Roberts had a more moderate streak than had previously been
recognized, whether he felt an institutional obligation as chief justice to remove the Supreme Court as an
issue in the 2012 presidential election, whether his opinion was a strategic effort to give the Obama
administration a victory on a policy of immediate interest while providing conservatives with a stronger
foundation to narrow future exercises of federal power, or whether (as he explained) he believed he had a
constitutional obligation to adopt a “saving construction” of an act of Congress when one was available.
Within days of the decision reporters were publishing stories, based on sources with direct knowledge of the
deliberations and the drafting process (e.g., either justices or law clerks), about Roberts’s original vote to
strike down the mandate, the timing of the chief justice’s vote switch, the drafting of the various opinions,
and (unsuccessful) efforts by Justice Kennedy to bring him back to his original position.

Chief Justice Roberts’s opinion began by articulating a narrow conception of federal power,
denying that the individual mandate was a legitimate exercise of the Commerce Clause and, for the first
time in post-New Deal history, imposing spending clause limits on the national government. His opinion
also described the individual mandate as a tax increase —a characterization Republicans unsurprisingly
endorsed almost immediately as a way of further criticizing President Obama. Thus, analogous to
Marbury v. Madison (1803), while the outcome favored the incumbent administration, the reasoning in
the opinion provided foundations for precedents that might further chip away if not do serious damage to
New Deal constitutional liberalism.

Chief Justice Roberts’s majority opinion rejected claims that Congress had power under the
Commerce Clause to require people to buy health insurance, but he concluded that Congress could
constitutionally tax persons who did not buy health insurance. Consider first whether the individual
mandate was a constitutional exercise of the commerce power. What are the major arquments for each
position? Who has the better of the arquments? Does the interstate market for health insurance provide
sufficient constitutional grounds for the ACA? Are the various treatments of the Necessary and Proper
Clause consistent with the discussion in McCulloch v. Maryland? Then consider whether the individual
mandate was a tax or a penalty. What reasons do the different opinions give for their conclusion? Which
conclusion is correct? Congress explicitly labeled the mandate a penalty. Why do five justices nevertheless
insist the mandate was a tax?

The Supreme Court by a 7-2 vote ruled that Congress could not withdraw all Medicaid funds
from states that refused to comply with the new ACA mandates. Chief Justice Roberts insisted that threat
to take away federal funds that constituted 10 percent of state budgets unconstitutionally coerced states
into expanding Medicaid coverage. Suppose, as Justice Ginsburg suggested, Congress had repealed
Medicaid and passed an entirely new statute combining ACA and Medicaid functions. Would that be
constitutional? Is Sebelius an effort to limit the enormous power the national government can exercise
using the conditional spending power or an unrealistic failure to recognize that, given most state programs
are funded with federal dollars, the federal government has the right to determine how those dollars are
spent?

The three major opinions in Sebelius begin by stating fundamental regime principles. What are
those different regime principles? How do various judicial conclusions flow from those fundamental regime
principles? How does each of those regime principles understand the Founding and New Deal Eras? The
opinions make very little reference to the Reconstruction or post-Civil War Amendments. Why did no
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justice think they were relevant? How might those principles influence debates over the constitutional
status of the individual mandate and health care?

CHIEF JUSTICE ROBERTS announced the judgment of the Court and deliveredythe
opinion of the Court, in which JUSTICE BREYER and JUSTICE KAGAN join in part.

In our federal system, the National Government possesses only limited powers; the
States and the people retain the remainder. . . . The Federal Government “is acknowledged by all
to be one of enumerated powers.” That is, rather than granting general authority to perform all
the conceivable functions of government, the Constitution lists, or enumerates, the Federal
Government’s powers. . . . The enumeration of powers is also a limitation of powers, because
“[t]he enumeration presupposes something not enumerated.” Gibbons v. Ogden (1824). The
Constitution’s express conferral of some powers makes clear that it does not grant others. And
the Federal Government “can exercise only the powers granted to it.”

Today, the restrictions on government power foremost in many Americans’ minds are
likely to be affirmative prohibitions, such as contained in the Bill of Rights. These affirmative
prohibitions come into play, however, only where the Government possesses authority to act in
the first place. If no enumerated power authorizes Congress to pass a certain law, that law may
not be enacted, even if it would not violate any of the express prohibitions in the Bill of Rights or
elsewhere in the Constitution.

The same does not apply to the States, because the Constitution is not the source of their
power.... The States thus can and do perform many of the vital functions of modern
government— punishing street crime, running public schools, and zoning property for
development, to name but a few—even though the Constitution’s text does not authorize any
government to do so. Our cases refer to this general power of governing, possessed by the States
but not by the Federal Government, as the “police power.”

“State sovereignty is not just an end in itself: Rather, federalism secures to citizens the
liberties that derive from the diffusion of sovereign power.” Because the police power is
controlled by 50 different States instead of one national sovereign, the facets of governing that
touch on citizens” daily lives are normally administered by smaller governments closer to the
governed. The Framers thus ensured that powers which “in the ordinary course of affairs,
concern the lives, liberties, and properties of the people” were held by governments more local
and more accountable than a distant federal bureaucracy. The independent power of the States
also serves as a check on the power of the Federal Government: “By denying any one
government complete jurisdiction over all the concerns of public life, federalism protects the
liberty of the individual from arbitrary power.”

The Constitution grants Congress the power to “regulate Commerce.” The power to
regulate commerce presupposes the existence of commercial activity to be regulated. If the power
to “regulate” something included the power to create it, many of the provisions in the
Constitution would be superfluous. For example, the Constitution gives Congress the power to
“coin Money,” in addition to the power to “regulate the Value thereof.” And it gives Congress
the power to “raise and support Armies” and to “provide and maintain a Navy,” in addition to
the power to “make Rules for the Government and Regulation of the land and naval Forces.” If
the power to regulate the armed forces or the value of money included the power to bring the
subject of the regulation into existence, the specific grant of such powers would have been
unnecessary. The language of the Constitution reflects the natural understanding that the power
to regulate assumes there is already something to be regulated.

Our precedent also reflects this understanding. As expansive as our cases construing the
scope of the commerce power have been, they all have one thing in common: They uniformly
describe the power as reaching “activity.” . ... The individual mandate, however, does not
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regulate existing commercial activity. It instead compels individuals to become activetin
commerce by purchasing a product, on the ground that their failure to do so affects interstate
commerce. Construing the Commerce Clause to permit Congress to regulate individuals
precisely because they are doing nothing would open a new and potentially vast domain jto
congressional authority. Every day individuals do not do an infinite number of things. In some
cases they decide not to do something; in others they simply fail to do it. Allowing Congress to
justify federal regulation by pointing to the effect of inaction on commerce would bring countless
decisions an individual could potentially make within the scope of federal regulation, and —
under the Government’s theory —empower Congress to make those decisions for him.

.. .. Wickard v. Filburn (1941) has long been regarded as “perhaps the most far reaching
example of Commerce Clause authority over intrastate activity,” but the Government’s theory in
this case would go much further. . . . The farmer in Wickard was at least actively engaged in the
production of wheat, and the Government could regulate that activity because of its effect on
commerce. The Government’s theory here would effectively override that limitation, by
establishing that individuals may be regulated under the Commerce Clause whenever enough of
them are not doing something the Government would have them do.

Indeed, the Government’s logic would justify a mandatory purchase to solve almost any
problem. To consider a different example in the health care market, many Americans do not eat a
balanced diet. . . . Under the Government’s theory, Congress could address the diet problem by
ordering everyone to buy vegetables.

People, for reasons of their own, often fail to do things that would be good for them or
good for society. Those failures —joined with the similar failures of others—can readily have a
substantial effect on interstate commerce. Under the Government’s logic, that authorizes
Congress to use its commerce power to compel citizens to act as the Government would have
them act.

The Government repeats the phrase “active in the market for health care” throughout its
brief, but that concept has no constitutional significance. An individual who bought a car two
years ago and may buy another in the future is not “active in the car market” in any pertinent
sense. The phrase “active in the market” cannot obscure the fact that most of those regulated by
the individual mandate are not currently engaged in any commercial activity involving health
care, and that fact is fatal to the Government’s effort to “regulate the uninsured as a class.” . . .

Everyone will likely participate in the markets for food, clothing, transportation, shelter,
or energy; that does not authorize Congress to direct them to purchase particular products in
those or other markets today. The Commerce Clause is not a general license to regulate an
individual from cradle to grave, simply because he will predictably engage in particular
transactions. Any police power to regulate individuals as such, as opposed to their activities,
remains vested in the States.

As our jurisprudence under the Necessary and Proper Clause has developed, we have
been very deferential to Congress’s determination that a regulation is “necessary.” We have thus
upheld laws that are “’convenient, or useful’ or ‘conducive’ to the authority’s ‘beneficial
exercise.”” But we have also carried out our responsibility to declare unconstitutional those laws
that undermine the structure of government established by the Constitution. Such laws, which
are not “consist[ent] with the letter and spirit of the constitution,” McCulloch, are not “proper
[means] for carrying into Execution” Congress’s enumerated powers. Rather, they are, “in the
words of The Federalist, ‘merely acts of usurpation” which ‘deserve to be treated as such.””

Applying these principles, the individual mandate cannot be sustained under the
Necessary and Proper Clause as an essential component of the insurance reforms. Each of our
prior cases upholding laws under that Clause involved exercises of authority derivative of, and in
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service to, a granted power. . . . The individual mandate, by contrast, vests Congress with ‘the
extraordinary ability to create the necessary predicate to the exercise of an enumerated power.

That is not the end of the matter. Because the Commerce Clause does not suppertythe
individual mandate, it is necessary to turn to the Government’'s second argument; that/the
mandate may be upheld as within Congress’s enumerated power to “lay and collect Taxes.”

....Itis of course true that the Act describes the payment as a “penalty,” not a“tax.”". "
That choice does not, however, control whether an exaction is within Congress’s constitutional
power to tax.

We have held that exactions not labeled taxes nonetheless were authorized by Congress’s
power to tax. In the License Tax Cases (1866), for example, we held that federal licenses to sell
liquor and lottery tickets—for which the licensee had to pay a fee—could be sustained as
exercises of the taxing power.... And in New York v. United States (1992) we upheld as a tax a
“surcharge” on out-of-state nuclear waste shipments, a portion of which was paid to the Federal
Treasury.

In distinguishing penalties from taxes, this Court has explained that “if the concept of
penalty means anything, it means punishment for an unlawful act or omission.” While the
individual mandate clearly aims to induce the purchase of health insurance, it need not be read to
declare that failing to do so is unlawful. Neither the Act nor any other law attaches negative legal
consequences to not buying health insurance, beyond requiring a payment to the IRS. The
Government agrees with that reading, confirming that if someone chooses to pay rather than
obtain health insurance, they have fully complied with the law.

Indeed, it is estimated that four million people each year will choose to pay the IRS rather
than buy insurance. We would expect Congress to be troubled by that prospect if such conduct
were unlawful. That Congress apparently regards such extensive failure to comply with the
mandate as tolerable suggests that Congress did not think it was creating four million outlaws. It
suggests instead that the shared responsibility payment merely imposes a tax citizens may
lawfully choose to pay in lieu of buying health insurance.

. . . . An example may help illustrate why labels should not control here. Suppose
Congress enacted a statute providing that every taxpayer who owns a house without energy
efficient windows must pay $50 to the IRS. The amount due is adjusted based on factors such as
taxable income and joint filing status, and is paid along with the taxpayer’s income tax return.
Those whose income is below the filing threshold need not pay. The required payment is not
called a “tax,” a “penalty,” or anything else. No one would doubt that this law imposed a tax,
and was within Congress’s power to tax. That conclusion should not change simply because
Congress used the word “penalty” to describe the payment, ....

Our precedent demonstrates that Congress had the power to impose the exaction in
§5000A under the taxing power, and that §5000A need not be read to do more than impose a tax.
That is sufficient to sustain it. The “question of the constitutionality of action taken by Congress
does not depend on recitals of the power which it undertakes to exercise.”

[1]t is abundantly clear the Constitution does not guarantee that individuals may avoid
taxation through inactivity. A capitation, after all, is a tax that everyone must pay simply for
existing, and capitations are expressly contemplated by the Constitution. The Court today holds
that our Constitution protects us from federal regulation under the Commerce Clause so long as
we abstain from the regulated activity. But from its creation, the Constitution has made no such
promise with respect to taxes.
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...Congress’s authority under the taxing power is limited to requiring an individual to
pay money into the Federal Treasury, no more. If a tax is properly paid, the Government has no
power to compel or punish individuals subject to it. We do not make light of the severe burden
that taxation—especially taxation motivated by a regulatory purpose—can impose. \Btt
imposition of a tax nonetheless leaves an individual with a lawful choice to do or not de a certain
act, so long as he is willing to pay a tax levied on that choice.

Justice Ginsburg questions the necessity of rejecting the Government’s commerce power
argument, given that §5000A can be upheld under the taxing power. But the statute reads more
naturally as a command to buy insurance than as a tax, and I would uphold it as a command if
the Constitution allowed it. It is only because the Commerce Clause does not authorize such a
command that it is necessary to reach the taxing power question. And it is only because we have
a duty to construe a statute to save it, if fairly possible, that §5000A can be interpreted as a tax.
Without deciding the Commerce Clause question, I would find no basis to adopt such a saving
construction.

The Federal Government does not have the power to order people to buy health
insurance. Section §5000A would therefore be unconstitutional if read as a command. The Federal
Government does have the power to impose a tax on those without health insurance. Section
5000A is therefore constitutional, because it can reasonably be read as a tax.

The Spending Clause grants Congress the power “to pay the Debts and provide for the ...
general Welfare of the United States.” We have long recognized that Congress may use this
power to grant federal funds to the States, and may condition such a grant upon the States’
“taking certain actions that Congress could not require them to take.” . ..

At the same time, our cases have recognized limits on Congress’s power under the
Spending Clause to secure state compliance with federal objectives. “We have repeatedly
characterized ... Spending Clause legislation as “‘much in the nature of a contract.” The legitimacy
of Congress’s exercise of the spending power “thus rests on whether the State voluntarily and
knowingly accepts the terms of the “‘contract.”

. . . Congress may use its spending power to create incentives for States to act in
accordance with federal policies. But when “pressure turns into compulsion,” the legislation runs
contrary to our system of federalism. “[T]he Constitution simply does not give Congress the
authority to require the States to regulate.” That is true whether Congress directly commands a
State to regulate or indirectly coerces a State to adopt a federal regulatory system as its own.

Permitting the Federal Government to force the States to implement a federal program
would threaten the political accountability key to our federal system. “[W]here the Federal
Government directs the States to regulate, it may be state officials who will bear the brunt of
public disapproval, while the federal officials who devised the regulatory program may remain
insulated from the electoral ramifications of their decision.” Spending Clause programs do not
pose this danger when a State has a legitimate choice whether to accept the federal conditions in
exchange for federal funds. In such a situation, state officials can fairly be held politically
accountable for choosing to accept or refuse the federal offer. But when the State has no choice,
the Federal Government can achieve its objectives without accountability. . . .

In this case, the financial “inducement” Congress has chosen is much more than
“relatively mild encouragement” —it is a gun to the head. A State that opts out of the Affordable
Care Act’s expansion in health care coverage thus stands to lose not merely “a relatively small
percentage” of its existing Medicaid funding, but all of it. Medicaid spending accounts for over 20
percent of the average State’s total budget, with federal funds covering 50 to 83 percent of those
costs. . . . The threatened loss of over 10 percent of a State’s overall budget is economic
dragooning that leaves the States with no real option but to acquiesce in the Medicaid expansion.
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The Medicaid expansion ... accomplishes a shift in kind, not merely degree. The original
program was designed to cover medical services for four particular categories of the needy: the
disabled, the blind, the elderly, and needy families with dependent children. Previous
amendments to Medicaid eligibility merely altered and expanded the boundaries of, these
categories. Under the Affordable Care Act, Medicaid is transformed into a program to_meet/'the
health care needs of the entire nonelderly population with income below 133 percent of _the
poverty level. It is no longer a program to care for the neediest among us, but rather an element
of a comprehensive national plan to provide universal health insurance coverage.

As we have explained, “[t]hough Congress” power to legislate under the spending power
is broad, it does not include surprising participating States with postacceptance or ‘retroactive’
conditions. A State could hardly anticipate that Congress’s reservation of the right to “alter” or
“amend” the Medicaid program included the power to transform it so dramatically.

Nothing in our opinion precludes Congress from offering funds under the Affordable
Care Act to expand the availability of health care, and requiring that States accepting such funds
comply with the conditions on their use. What Congress is not free to do is to penalize States that
choose not to participate in that new program by taking away their existing Medicaid funding.

JUSTICE GINSBURG, with whom JUSTICE SOTOMAYOR joins, and with whom JUSTICE
BREYER and JUSTICE KAGAN join [in part]....

Since 1937, our precedent has recognized Congress’ large authority to set the Nation’s
course in the economic and social welfare realm. The Chief Justice’s crabbed reading of the
Commerce Clause harks back to the era in which the Court routinely thwarted Congress” efforts
to regulate the national economy in the interest of those who labor to sustain it. It is a reading
that should not have staying power.

States cannot resolve the problem of the uninsured on their own. Like Social Security
benefits, a universal health-care system, if adopted by an individual State, would be “bait to the
needy and dependent elsewhere, encouraging them to migrate and seek a haven of repose.” An
influx of unhealthy individuals into a State with universal health care would result in increased
spending on medical services. To cover the increased costs, a State would have to raise taxes, and
private health-insurance companies would have to increase premiums. Higher taxes and
increased insurance costs would, in turn, encourage businesses and healthy individuals to leave
the State.

The Commerce Clause, it is widely acknowledged, “was the Framers” response to the
central problem that gave rise to the Constitution itself.” Under the Articles of Confederation, the
Constitution’s precursor, the regulation of commerce was left to the States. This scheme proved
unworkable, because the individual States, understandably focused on their own economic
interests, often failed to take actions critical to the success of the Nation as a whole. What was
needed was a “national Government ... armed with a positive & compleat authority in all cases
where uniform measures are necessary.” The Framers’ solution was the Commerce Clause,
which, as they perceived it, granted Congress the authority to enact economic legislation “in all
Cases for the general Interests of the Union, and also in those Cases to which the States are
separately incompetent.”

The Framers understood that the “general Interests of the Union” would change over
time, in ways they could not anticipate. Accordingly, they recognized that the Constitution was
of necessity a “great outlin[e],” not a detailed blueprint, see McCulloch v. Maryland, and that its
provisions included broad concepts, to be “explained by the context or by the facts of the case,”
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“Nothing ... can be more fallacious,” Alexander Hamilton emphasized, “than to infer the extent of
any power, proper to be lodged in the national government, from ... its immediate necessities:
There ought to be a capacity to provide for future contingencies[,] as they may happen; and as
these are illimitable in their nature, it is impossible safely to limit that capacity.” The FederalistiNo.
34.

Until today, this Court’s pragmatic approach to judging whether Congress validly
exercised its commerce power was guided by two familiar principles. First, Congress has the
power to regulate economic activities “that substantially affect interstate commerce.” This
capacious power extends even to local activities that, viewed in the aggregate, have a substantial
impact on interstate commerce. Second, we owe a large measure of respect to Congress when it
frames and enacts economic and social legislation. When appraising such legislation, we ask only
(1) whether Congress had a “rational basis” for concluding that the regulated activity
substantially affects interstate commerce, and (2) whether there is a “reasonable connection
between the regulatory means selected and the asserted ends.” In answering these questions, we
presume the statute under review is constitutional and may strike it down only on a “plain
showing” that Congress acted irrationally.

Straightforward application of these principles would require the Court to hold that the
minimum coverage provision is proper Commerce Clause legislation. Beyond dispute, Congress
had a rational basis for concluding that the uninsured, as a class, substantially affect interstate
commerce. Those without insurance consume billions of dollars of health-care products and
services each year. Those goods are produced, sold, and delivered largely by national and
regional companies who routinely transact business across state lines. The uninsured also cross
state lines to receive care. Some have medical emergencies while away from home. Others, when
sick, go to a neighboring State that provides better care for those who have not prepaid for care.

Not only do those without insurance consume a large amount of health care each year;
critically, as earlier explained, their inability to pay for a significant portion of that consumption
drives up market prices, foists costs on other consumers, and reduces market efficiency and
stability. Given these far-reaching effects on interstate commerce, the decision to forgo insurance
is hardly inconsequential or equivalent to “doing nothing,” it is, instead, an economic decision
Congress has the authority to address under the Commerce Clause.

The minimum coverage provision, furthermore, bears a “reasonable connection” to
Congress’ goal of protecting the health-care market from the disruption caused by individuals
who fail to obtain insurance. By requiring those who do not carry insurance to pay a toll, the
minimum coverage provision gives individuals a strong incentive to insure. This incentive,
Congress had good reason to believe, would reduce the number of uninsured and,
correspondingly, mitigate the adverse impact the uninsured have on the national health-care
market.

[M]ore than 60% of those without insurance visit a hospital or doctor’s office each year.
Nearly 90% will within five years. An uninsured’s consumption of health care is thus quite
proximate: It is virtually certain to occur in the next five years and more likely than not to occur
this year.

[1]t is Congress’ role, not the Court’s, to delineate the boundaries of the market the
Legislature seeks to regulate. The Chief Justice defines the health-care market as including only
those transactions that will occur either in the next instant or within some (unspecified)
proximity to the next instant. But Congress could reasonably have viewed the market from a
long-term perspective, encompassing all transactions virtually certain to occur over the next
decade, not just those occurring here and now.

.. . . The inevitable yet unpredictable need for medical care and the guarantee that
emergency care will be provided when required are conditions nonexistent in other markets.
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That is so of the market for cars, and of the market for broccoli as well. Although an individual
might buy a car or a crown of broccoli one day, there is no certainty she will ever do so. And if
she eventually wants a car or has a craving for broccoli, she will be obliged to pay at the counter
before receiving the vehicle or nourishment. She will get no free ride or food, at the expense jof
another consumer forced to pay an inflated price. Upholding the minimum coverage\provision
on the ground that all are participants or will be participants in the health-care market would
therefore carry no implication that Congress may justify under the Commerce Clause a’ mandate
to buy other products and services.

. . . . Requiring individuals to obtain insurance unquestionably regulates the interstate
health-insurance and health-care markets, both of them in existence well before the enactment of
the ACA. Thus, the “something to be regulated” was surely there when Congress created the
minimum coverage provision.

The Chief Justice could certainly uphold the individual mandate without giving
Congress carte blanche to enact any and all purchase mandates. As several times noted, the
unique attributes of the health-care market render everyone active in that market and give rise to
a significant free-riding problem that does not occur in other markets.

Consider the chain of inferences the Court would have to accept to conclude that a
vegetable-purchase mandate was likely to have a substantial effect on the health-care costs borne
by lithe Americans. The Court would have to believe that individuals forced to buy vegetables
would then eat them (instead of throwing or giving them away), would prepare the vegetables in
a healthy way (steamed or raw, not deep-fried), would cut back on unhealthy foods, and would
not allow other factors (such as lack of exercise or little sleep) to trump the improved diet. Such
“pil[ing of] inference upon inference” is just what the Court refused to do in United States v. Lopez
(1995) and United States v. Morrison (2000).

Supplementing these legal restraints is a formidable check on congressional power: the
democratic process. As the controversy surrounding the passage of the Affordable Care Act
attests, purchase mandates are likely to engender political resistance. This prospect is borne out
by the behavior of state legislators. Despite their possession of unquestioned authority to impose
mandates, state governments have rarely done so.

The Necessary and Proper Clause “empowers Congress to enact laws in effectuation of
its [commerce] powe[r] that are not within its authority to enact in isolation.” Hence, “[a]
complex regulatory program ... can survive a Commerce Clause challenge without a showing
that every single facet of the program is independently and directly related to a valid
congressional goal.” “It is enough that the challenged provisions are an integral part of the
regulatory program and that the regulatory scheme when considered as a whole satisfies this
test.” ...

Recall that one of Congress’ goals in enacting the Affordable Care Act was to eliminate
the insurance industry’s practice of charging higher prices or denying coverage to individuals
with preexisting medical conditions. . . . Congress knew, however, that simply barring insurance
companies from relying on an applicant’s medical history would not work in practice. Without
the individual mandate, Congress learned, guaranteed-issue and community-rating requirements
would trigger an adverse-selection death-spiral in the health-insurance market: Insurance
premiums would skyrocket, the number of uninsured would increase, and insurance companies
would exit the market. When complemented by an insurance mandate, on the other hand,
guaranteed issue and community rating would work as intended, increasing access to insurance
and reducing uncompensated care. The minimum coverage provision is thus an “essential par(t]
of a larger regulation of economic activity”; without the provision, “the regulatory scheme
[w]ould be undercut.” ...
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...The Chief Justice cites only two cases in which this Court concluded that a federal
statute impermissibly transgressed the Constitution’s boundary between state and federal
authority: Printz v. United States (1997) ... and New York v. United States (1992).... The statutesjat
issue in both cases, however, compelled state officials to act on the Federal Government’s behalf...
The minimum coverage provision, in contrast, acts “directly upon individuals, without
employing the States as intermediaries.” The provision is thus entirely consistent-with ‘the
Constitution’s design....

Ultimately, the Court upholds the individual mandate as a proper exercise of Congress’
power to tax and spend “for the ... general Welfare of the United States.” ... I concur in that
determination, which makes the Chief Justice’s Commerce Clause essay all the more puzzling.
Why should the Chief Justice strive so mightily to hem in Congress’ capacity to meet the new
problems arising constantly in our ever-developing modern economy? I find no satisfying
response to that question in his opinion.

. ... The spending power conferred by the Constitution, the Court has never doubted,
permits Congress to define the contours of programs financed with federal funds. And to expand
coverage, Congress could have recalled the existing legislation, and replaced it with a new law
making Medicaid as embracive of the poor as Congress chose.

The question posed by the 2010 Medicaid expansion, then, is essentially this: To cover a
notably larger population, must Congress take the repeal/reenact route, or may it achieve the
same result by amending existing law? The answer should be that Congress may expand by
amendment the classes of needy persons entitled to Medicaid benefits. A ritualistic requirement
that Congress repeal and reenact spending legislation in order to enlarge the population served
by a federally funded program would advance no constitutional principle and would scarcely
serve the interests of federalism. . . .

Medicaid, as amended by the ACA is not two spending programs; it is a single program
with a constant aim — to enable poor persons to receive basic health care when they need it. Given
past expansions, plus express statutory warning that Congress may change the requirements
participating States must meet, there can be no tenable claim that the ACA fails for lack of notice.
Moreover, States have no entitlement to receive any Medicaid funds; they enjoy only the
opportunity to accept funds on Congress’ terms. Future Congresses are not bound by their
predecessors’ dispositions; they have authority to spend federal revenue as they see fit. The
Federal Government, therefore, is not, as The Chief Justice charges, threatening States with the
loss of “existing” funds from one spending program in order to induce them to opt into another
program. Congress is simply requiring States to do what States have long been required to do to
receive Medicaid funding: comply with the conditions Congress prescribes for participation.

A majority of the Court, however, buys the argument that prospective withholding of
funds formerly available exceeds Congress” spending power. Given that holding, I entirely agree
with The Chief Justice as to the appropriate remedy. It is to bar the withholding found
impermissible —not, as the joint dissenters would have it, to scrap the expansion altogether.

JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE THOMAS, and JUSTICE ALITO, dissenting.

... What is absolutely clear, affirmed by the text of the 1789 Constitution, by the Tenth
Amendment ratified in 1791, and by innumerable cases of ours in the 220 years since, is that there
are structural limits upon federal power —upon what it can prescribe with respect to private
conduct, and upon what it can impose upon the sovereign States. Whatever may be the
conceptual limits upon the Commerce Clause and upon the power to tax and spend, they cannot
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be such as will enable the Federal Government to regulate all private conduct and to compel the
States to function as administrators of federal programs.

That clear principle carries the day here. The striking case of Wickard v. Filbuti(1942),
which held that the economic activity of growing wheat, even for one’s own consumption,
affected commerce sufficiently that it could be regulated, always has been regarded as the ne plus
ultra of expansive Commerce Clause jurisprudence. To go beyond that, and to say thefailure to
grow wheat (which is not an economic activity, or any activity at all) nonetheless affects
commerce and therefore can be federally regulated, is to make mere breathing in and out the
basis for federal prescription and to extend federal power to virtually all human activity.

As for the constitutional power to tax and spend for the general welfare: The Court has
long since expanded that beyond (what Madison thought it meant) taxing and spending for those
aspects of the general welfare that were within the Federal Government’s enumerated powers,
see United States v. Butler (1936). Thus, we now have sizable federal Departments devoted to
subjects not mentioned among Congress’ enumerated powers, and only marginally related to
commerce: the Department of Education, the Department of Health and Human Services, the
Department of Housing and Urban Development. The principal practical obstacle that prevents
Congress from using the tax-and-spend power to assume all the general-welfare responsibilities
traditionally exercised by the States is the sheer impossibility of managing a Federal Government
large enough to administer such a system. That obstacle can be overcome by granting funds to
the States, allowing them to administer the program. That is fair and constitutional enough when
the States freely agree to have their powers employed and their employees enlisted in the federal
scheme. But it is a blatant violation of the constitutional structure when the States have no choice.

In Gibbons v. Ogden (1824), Chief Justice Marshall wrote that the power to regulate
commerce is the power “to prescribe the rule by which commerce is to be governed.” That
understanding is consistent with the original meaning of “regulate” at the time of the
Constitution’s ratification, when “to regulate” meant “[t]o adjust by rule, method or established
mode.” It can mean to direct the manner of something but not to direct that something come into
being. There is no instance in which this Court or Congress (or anyone else, to our knowledge)
has used “regulate” in that peculiar fashion. If the word bore that meaning, Congress’ authority
“[t]o make Rules for the Government and Regulation of the land and naval Forces,” would have
made superfluous the later provision for authority “[t]Jo raise and support Armies,” and “[t]o
provide and maintain a Navy.”

Congress has impressed into service third parties, healthy individuals who could be but
are not customers of the relevant industry, to offset the undesirable consequences of the
regulation. Congress’ desire to force these individuals to purchase insurance is motivated by the
fact that they are further removed from the market than unhealthy individuals with pre-existing
conditions, because they are less likely to need extensive care in the near future. If Congress can
reach out and command even those furthest removed from an interstate market to participate in
the market, then the Commerce Clause becomes a font of unlimited power. . . .

...85000A does not apply only to persons who purchase all, or most, or even any, of the
health care services or goods that the mandated insurance covers. Indeed, the main objection
many have to the Mandate is that they have no intention of purchasing most or even any of such
goods or services and thus no need to buy insurance for those purchases. The Government
responds that the health-care market involves “essentially universal participation.” The principal
difficulty with this response is that it is, in the only relevant sense, not true. It is true enough that
everyone consumes “health care,” if the term is taken to include the purchase of a bottle of
aspirin. But the health care “market” that is the object of the Individual Mandate not only
includes but principally consists of goods and services that the young people primarily affected
by the Mandate do not purchase. They are quite simply not participants in that market, and
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cannot be made so (and thereby subjected to regulation) by the simple device of defining
participants to include all those who will, later in their lifetime, probably purchase the goods or
services covered by the mandated insurance.

Wickard v. Filburn has been regarded as the most expansive assertion of the'commerce
power in our history. A close second is Perez v. United States (1971), which upheld a statute
criminalizing the eminently local activity of loan-sharking. Both of those cases, however,
involved commercial activity. To go beyond that, and to say that the failure to grow wheat or the
refusal to make loans affects commerce, so that growing and lending can be federally compelled,
is to extend federal power to virtually everything. All of us consume food, and when we do so
the Federal Government can prescribe what its quality must be and even how much we must
pay. But the mere fact that we all consume food and are thus, sooner or later, participants in the
“market” for food, does not empower the Government to say when and what we will buy. That is
essentially what this Act seeks to do with respect to the purchase of health care. It exceeds federal
power.

As far as §5000A is concerned, we would stop there. Congress has attempted to regulate
beyond the scope of its Commerce Clause authority, and § 5000A is therefore invalid. The
Government contends, however, that “The Minimum Coverage Provision Is Independently
Authorized By Congress’s Taxing Power.” The phrase “independently authorized” suggests the
existence of a creature never hitherto seen in the United States Reports: A penalty for
constitutional purposes that is also a tax for constitutional purposes. In all our cases the two are
mutually exclusive. The provision challenged under the Constitution is either a penalty or else a
tax. Of course in many cases what was a regulatory mandate enforced by a penalty could have
been imposed as a tax upon permissible action; or what was imposed as a tax upon permissible
action could have been a regulatory mandate enforced by a penalty. But we know of no case, and
the Government cites none, in which the imposition was, for constitutional purposes, both. . . .
The issue is not whether Congress had the power to frame the minimum-coverage provision as a
tax, but whether it did so.

Our cases establish a clear line between a tax and a penalty: “/[A] tax is an enforced
contribution to provide for the support of government; a penalty ... is an exaction imposed by
statute as punishment for an unlawful act.””. . . So the question is, quite simply, whether the
exaction here is imposed for violation of the law. It unquestionably is. The minimum-coverage
provision is found in 26 U.S.C. § 50004, entitled “Requirement to maintain minimum essential
coverage.” (Emphasis added.) It commands that every “applicable individual shall ... ensure that
the individual ... is covered under minimum essential coverage.” . ..

Quite separately, the fact that Congress (in its own words) “imposed ... a penalty,” for
failure to buy insurance is alone sufficient to render that failure unlawful. It is one of the canons
of interpretation that a statute that penalizes an act makes it unlawful: “[W]here the statute
inflicts a penalty for doing an act, although the act itself is not expressly prohibited, yet to do the
act is unlawful, because it cannot be supposed that the Legislature intended that a penalty should
be inflicted for a lawful act.”

[T]o say that the Individual Mandate merely imposes a tax is not to interpret the statute
but to rewrite it. Judicial tax-writing is particularly troubling. Taxes have never been popular,
and in part for that reason, the Constitution requires tax increases to originate in the House of
Representatives. That is to say, they must originate in the legislative body most accountable to
the people, where legislators must weigh the need for the tax against the terrible price they might
pay at their next election, which is never more than two years off. . . . Imposing a tax through
judicial legislation inverts the constitutional scheme, and places the power to tax in the branch of
government least accountable to the citizenry.
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Th[e] practice of attaching conditions to federal funds greatly increases federal power:
“[O]bjectives not thought to be within Article I's enumerated legislative fields, may nevertheless
be attained through the use of the spending power and the conditional grant of federal funds:”
This formidable power, if not checked in any way, would present a grave threat to the\system‘of
federalism created by our Constitution. If Congress’ “Spending Clause power to pursue
objectives outside of Article I's enumerated legislative fields” is “limited only by Congress’
notion of the general welfare, the reality, given the vast financial resources of the Federal
Government, is that the Spending Clause gives ‘power to the Congress to tear down the barriers,
to invade the states’ jurisdiction, and to become a parliament of the whole people, subject to no
restrictions save such as are self-imposed.””

...Coercing States to accept conditions risks the destruction of the “unique role of the
States in our system.” . ... When Congress compels the States to do its bidding, it blurs the lines
of political accountability. If the Federal Government makes a controversial decision while acting
on its own, “it is the Federal Government that makes the decision in full view of the public, and it
will be federal officials that suffer the consequences if the decision turns out to be detrimental or
unpopular.” But when the Federal Government compels the States to take unpopular actions, “it
may be state officials who will bear the brunt of public disapproval, while the federal officials
who devised the regulatory program may remain insulated from the electoral ramifications of
their decision.” . ..

. ... When a heavy federal tax is levied to support a federal program that offers large
grants to the States, States may, as a practical matter, be unable to refuse to participate in the
federal program and to substitute a state alternative. Even if a State believes that the federal
program is ineffective and inefficient, withdrawal would likely force the State to impose a huge
tax increase on its residents, and this new state tax would come on top of the federal taxes
already paid by residents to support subsidies to participating States.

Acceptance of the Federal Government’s interpretation of the anticoercion rule would
permit Congress to dictate policy in areas traditionally governed primarily at the state or local
level. Suppose, for example, that Congress enacted legislation offering each State a grant equal to
the State’s entire annual expenditures for primary and secondary education. Suppose also that
this funding came with conditions governing such things as school curriculum, the hiring and
tenure of teachers, the drawing of school districts, the length and hours of the school day, the
school calendar, a dress code for students, and rules for student discipline. As a matter of law, a
State could turn down that offer, but if it did so, its residents would not only be required to pay
the federal taxes needed to support this expensive new program, but they would also be forced to
pay an equivalent amount in state taxes. And if the State gave in to the federal law, the State and
its subdivisions would surrender their traditional authority in the field of education. . . ..

[T]he offer that the ACA makes to the States—go along with a dramatic expansion of
Medicaid or potentially lose all federal Medicaid funding—is quite unlike anything that we have
seen in a prior spending-power case. In South Dakota v. Dole (1987), the total amount that the
States would have lost if every single State had refused to comply with the 21-year-old drinking
age was approximately $614.7 million —or about 0.19% of all state expenditures combined. South
Dakota stood to lose, at most, funding that amounted to less than 1% of its annual state
expenditures. Under the ACA, by contrast, the Federal Government has threatened to withhold
42.3% of all federal outlays to the states, or approximately $233 billion. South Dakota stands to
lose federal funding equaling 28.9% of its annual state expenditures. . . . .

What the statistics suggest is confirmed by the goal and structure of the ACA. In crafting
the ACA, Congress clearly expressed its informed view that no State could possibly refuse the
offer that the ACA extends.
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The stated goal of the ACA is near-universal health care coverage. . . . If any State —not to
mention all of the 26 States that brought this suit—chose to decline the federal offer, there would
be a gaping hole in the ACA’s coverage. . . . If Congress had thought that States might actually
refuse to go along with the expansion of Medicaid, Congress would surely have ;devised a
backup scheme so that the most vulnerable groups in our society, those previously eligible’for
Medicaid, would not be left out in the cold. But nowhere in the over 900-page Act is such a
scheme to be found. . ..

The Federal Government does not dispute the inference that Congress anticipated 100%
state participation, but it argues that this assumption was based on the fact that ACA’s offer was
an “exceedingly generous” gift. . . . This characterization of the ACA’s offer raises obvious
questions. If that offer is “exceedingly generous,” as the Federal Government maintains, why
have more than half the States brought this lawsuit, contending that the offer is coercive? And
why did Congress find it necessary to threaten that any State refusing to accept this “exceedingly
generous” gift would risk losing all Medicaid funds?

In sum, it is perfectly clear from the goal and structure of the ACA that the offer of the
Medicaid Expansion was one that Congress understood no State could refuse. The Medicaid
Expansion therefore exceeds Congress’ spending power and cannot be implemented.

Seven Members of the Court agree that the Medicaid Expansion, as enacted by Congress,
is unconstitutional. Because the Medicaid Expansion is unconstitutional, the question of remedy
arises. The most natural remedy would be to invalidate the Medicaid Expansion. However, the
Government proposes—in two cursory sentences at the very end of its brief—preserving the
Expansion. Under its proposal, States would receive the additional Medicaid funds if they
expand eligibility, but States would keep their pre-existing Medicaid funds if they do not expand
eligibility. We cannot accept the Government’s suggestion.

The reality that States were given no real choice but to expand Medicaid was not an
accident. Congress assumed States would have no choice, and the ACA depends on States’
having no choice, because its Mandate requires low-income individuals to obtain insurance many
of them can afford only through the Medicaid Expansion. . . . . Worse, the Government's
proposed remedy introduces a new dynamic: States must choose between expanding Medicaid
or paying huge tax sums to the federal fisc for the sole benefit of expanding Medicaid in other
States. If this divisive dynamic between and among States can be introduced at all, it should be
by conscious congressional choice, not by Court-invented interpretation. We do not doubt that
States are capable of making decisions when put in a tight spot. We do doubt the authority of this
Court to put them there.

The Constitution, though it dates from the founding of the Republic, has powerful
meaning and vital relevance to our own times. The constitutional protections that this case
involves are protections of structure. Structural protections—notably, the restraints imposed by
federalism and separation of powers—are less romantic and have less obvious a connection to
personal freedom than the provisions of the Bill of Rights or the Civil War Amendments. Hence
they tend to be undervalued or even forgotten by our citizens. It should be the responsibility of
the Court to teach otherwise, to remind our people that the Framers considered structural
protections of freedom the most important ones, for which reason they alone were embodied in
the original Constitution and not left to later amendment. The fragmentation of power produced
by the structure of our Government is central to liberty, and when we destroy it, we place liberty
at peril. Today’s decision should have vindicated, should have taught, this truth; instead, our
judgment today has disregarded it.

JUSTICE THOMAS, dissenting.
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. ... I adhere to my view that “the very notion of a ‘substantial effects’ test under ‘the
Commerce Clause is inconsistent with the original understanding of Congress” powers and with
this Court’s early Commerce Clause cases.” As I have explained, the Court’s continued use of
that test “has encouraged the Federal Government to persist in its view that the €ommerce
Clause has virtually no limits.” The Government’s unprecedented claim in this suit that it may
regulate not only economic activity but also inactivity that substantially affects_ interstate
commerce is a case in point.
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